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Presidential Documents

Title 3—

The President

[FR Doc. 95-18506
Filed 7-24-95; 2:49 pm]
Billing code 3195-01-P

Proclamation 6811 of July 21, 1995

Parents’ Day, 1995

By the President of the United States of America

A Proclamation

Parenthood is among the most difficult and most rewarding responsibilities
in life. Balancing countless demands, parents must be firm yet loving, protec-
tive yet liberating. They are the nurturers of our dreams and the soothers
of our fears. They instill in their children, by word and example, the impor-
tance of family and community involvement, the value of education and
hard work.

Parenting is a serious responsibility. All parents have an obligation to provide
for the children they bring into the world. Parents must teach and sustain,
helping to empower each new generation to meet the challenges and opportu-
nities of life with confidence.

Today, across our country, parents give their time and energy to ensure
a better future for their children. Teaching the lessons of honesty and caring
in a way that no school or government can, America’s parents pass on
the spirit, values, and traditions that have made our Nation strong for
more than two centuries. Whether stepparents or foster parents, biological
or adoptive, parents provide the security, stability, and love that enable
children to grow up healthy, happy, and strong.

Parents’ Day is a welcome opportunity to celebrate the special and powerful
bond between parent and child. On this occasion, let us remember and
pay respect to those who give us the daily support and loving guidance
that lead us to become responsible and contributing citizens.

NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States
of America, in accordance with Public Law 103-362, do hereby proclaim
Sunday, July 23, 1995, as “Parents’ Day.” | invite the States, communities,
and the people of the United States to observe this day with appropriate
ceremonies and activities expressing gratitude and abiding affection for par-
ents.

IN WITNESS WHEREOF, | have hereunto set my hand this twenty-first
day of July, in the year of our Lord nineteen hundred and ninety-five,
and of the Independence of the United States of America the two hundred

and twentieth.
: X /M
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Consolidated Farm Service Agency
7 CFR Part 723

Commodity Credit Corporation

7 CFR Part 1464
RIN 0560-AD64 and AD65

1995 Marketing Quotas and Price
Support Levels for Fire-Cured (Type
21), Fire-Cured (Types 22-23),
Maryland (Type 32), Dark Air-Cured
(Types 35-36), Virginia Sun-Cured
(Type 37), Cigar-Filler and Binder
(Types 42—-44 and 53-55), Cigar-Filler
(Type 41), Cigar-Filler (Type 46), and
Cigar Binder (Types 51-52) Tobaccos

AGENCIES: Consolidated Farm Service
Agency and Commodity Credit
Corporation, USDA.

ACTION: Final rule.

SUMMARY: The purpose of this final rule
is to codify the national marketing
quotas and price support levels for the
1995 crops for several kinds of tobacco
announced by press release on March 1,
1995.

In accordance with the Agricultural
Adjustment Act of 1938, as amended
(the 1938 Act), the Secretary determined
the 1995 marketing quotas to be as
follows: Fire-cured (type 21), 1.95
million pounds; fire-cured (types 22—
23), 39.8 million pounds; Maryland
(type 32), 6.45 million pounds; dark air-
cured (types 35-36), 9.6 million pounds;
Virginia sun-cured (type 37), 130,000
pounds; cigar-filler (type 41), 1.35
million pounds; cigar-filler and binder
(types 42—-44 and 53-55), 9.0 million
pounds; cigar-filler (type 46), zero
pounds; and cigar binder (types 51-52),
675,000 pounds.

This rule is necessary to adjust the
production levels of certain tobacco to
more fully reflect supply and demand
conditions as provided by statute.

In accordance with the Agricultural
Act of 1949 as amended (the 1949 Act),
the Secretary determined the 1995
levels of support to be as follows (in
cents per pound): Fire-cured (type 21),
143.0; fire-cured (types 22-23), 151.8;
dark air-cured (types 35-36), 130.4;
Virginia sun-cured (type 37), 127.6;
cigar-filler and binder (types 42—44 and
53-55), 110.1; and cigar-filler (type 46),
86.1. Price support for Maryland (type
32), cigar-filler (type 41), and cigar
binder (types 51-52) were not
announced because producers of each of
these kinds of tobacco had disapproved
marketing quotas for many years and
were not expected to approve quotas in
separate referenda to be held March 27—
30, 1995.

EFFECTIVE DATE: March 1, 1995.

FOR FURTHER INFORMATION CONTACT:
Robert L. Tarczy, Consolidated Farm
Service Agency (CFSA), United States
Department of Agriculture (USDA),
room 3736, South Building, PO Box
2415, Washington, DC 20013-2415,
202-720-5346.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This final rule has been determined to
be not significant for purposes of
Executive Order 12866 and, therefore,
has not been reviewed by OMB.

Federal Assistance Program

The title and number of the Federal
Assistance Program, as found in the
Catalog of Federal Domestic Assistance,
to which this rule applies, are
Commodity Loans and Purchases—
10.051.

Executive Order 12778

This final rule has been reviewed in
accordance with Executive Order 12778,
Civil Justice Reform. The provisions of
this rule do not preempt State laws, are
not retroactive, and do not involve
administrative appeals.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable because CFSA is not required
by 5 U.S.C. 553 or any other provision
of law to publish a notice of proposed
rulemaking with respect to the subject
of these determinations.

Paperwork Reduction Act

The amendments to 7 CFR parts 723
and 1464 set forth in this final rule do
not contain information collections that
require clearance through the Office of
Management and Budget under the
provisions of 44 U.S.C. Chapter 35.

Statutory Background

This final rule is issued pursuant to
the provisions of the 1938 Act and the
1949 Act.

On March 1, 1995, the Secretary
determined and announced the national
marketing quotas and price support
levels for the 1995 crops of fire-cured
(type 21), fire-cured (types 22—-23), dark
air-cured (types 35-36), Virginia sun-
cured (type 37), cigar-filler and binder
(types 42—-44 and 53-55), and cigar-filler
(type 46) tobaccos. In addition the
Secretary announced marketing quotas
for Maryland (type 32), cigar-filler (type
41) and cigar-binder (types 51-52). A
number of related determinations were
made at the same time which this final
rule affirms. On the same date, the
Secretary also announced that referenda
would be conducted by mail with
respect to Maryland (type 32), Virginia
sun-cured (type 37), cigar-filler (type
41), and cigar-binder (types 51-52)
tobaccos.

During March 27-30, 1995, eligible
producers of Maryland (type 32),
Virginia sun-cured (type 37), cigar-filler
(type 41), and cigar binder (types 51-52)
tobacco voted in separate referenda to
determine whether such producers
disapprove marketing quotas for the
1995, 1996, and 1997 marketing years
(MYs) for these tobaccos. Of the
producers voting, 9.9 percent favored
marketing quotas for Maryland tobacco;
93.6 percent favored marketing quotas
for Virginia sun-cured tobacco; 11.5
percent favored marketing quotas for
cigar-filler (type 41); and 12.2 percent
favored marketing quotas for cigar
binder (types 51-52). Accordingly,
among these tobaccos, quotas and price
supports for only Virginia sun-cured
tobacco are in effect for the 1995 MY.
For the other three kinds, neither
marketing quotas nor price supports
will be in effect for the next 3 MYs.

In accordance with section 312(a) of
the 1938 Act, the Secretary of
Agriculture was required to proclaim
not later than March 1 of any MY with
respect to any kind of tobacco, other
than burley and flue-cured tobacco, a
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national marketing quota for any such
kind of tobacco for each of the next 3
MYs if such MY is the last year of 3
consecutive years for which marketing
quotas previously proclaimed will be in
effect; or because marketing quotas
previously proclaimed were last
disapproved by producers in a
referendum held 3 years previously.
With respect to Virginia sun-cured (type
37) tobacco, the 1994 MY is the last year
of 3 such consecutive years; for
Maryland (type 32), cigar-filler (type
41), and cigar binder (types 51-52) 1995
represents the beginning of another 3-
year cycle. Accordingly, subject to
producer approved marketing quotas for
Maryland (type 32), Virginia sun-cured
(type 37), cigar-filler (type 41) and cigar
binder (types 51-52) tobaccos have been
proclaimed for each of the 3 MYs
beginning October 1, 1995; October 1,
1996; and October 1, 1997. As indicated,
however, type 37 producers approved
the quotas.

Because of producer approval of
guotas sections 312 and 313 of the 1938
Act require that the Secretary also
announce the reserve supply level and
the total supply of fire-cured (type 21),
fire-cured (types 22—-23), Maryland (type
32), dark air-cured (types 35-36),
Virginia sun-cured (type 37), cigar-filler
(type 41), cigar-filler and binder (types
42-44 and 53-55), cigar-filler (type 46),
and cigar binder (types 51-52) tobaccos
for the MY beginning October 1, 1994,
and for these tobaccos, the amounts of
the national marketing quotas, national
acreage allotments, national acreage
factors for apportioning the national
acreage allotments (less reserves) to old
farms, and the amounts of the national
reserves and parts thereof available for
(1) new farms and (2) making
corrections and adjusting inequities in
old farm allotments.

Under the 1949 Act, price support is
required to be made available for each
crop of a kind of tobacco for which
marketing quotas are in effect or for
which marketing quotas have not been
disapproved by producers. With respect
to the 1995 crop of the nine kinds of
tobacco which are the subject of this
rule, the respective maximum level of
support for six of those kinds is
determined in accordance with section
106 of the 1949 Act. For the other three
kinds of tobacco, price support was not
calculated because producers of these
kinds of tobacco had disapproved
marketing quotas in previous referenda
and were not expected to approve
quotas in separate referenda to be held
March 27-30, 1995.

The announcement of the price
support levels for the 1995 crops of
these six kinds of tobacco are made

insofar as practicable before the
beginning of the planting season.

Marketing Quotas

Section 312(b) of the 1938 Act
provides, in part, that the national
marketing quota for a kind of tobacco is
the total quantity of that kind of tobacco
which may be marketed such that a
supply of such tobacco equal to its
reserve supply level is made available
during the MY.

Section 313(g) of the 1938 Act
provides that the Secretary may convert
the national marketing quota into a
national acreage allotment for
apportionment to individual farms.

Since producers of these kinds of
tobacco generally produce less than
their respective national acreage
allotments allow, it has been
determined that a larger quota is
necessary to make available production
equal to the reserve supply level. The
amount of the national marketing quota
so announced may, not later than the
following March 1, be increased by not
more than 20 percent if the Secretary
determines that such increase is
necessary in order to meet market
demands or to avoid undue restriction
of marketings in adjusting the total
supply to the reserve supply level.

Section 301(b)(14)(B) of the 1938 Act
defines “‘reserve supply level” as the
normal supply, plus 5 percent thereof,
to ensure a supply adequate to meet
domestic consumption and export needs
in years of drought, flood, or other
adverse conditions, as well as in years
of plenty. “Normal supply” is defined
in section 301(b)(10)(B) of the 1938 Act
as a normal year’s domestic
consumption and exports, plus 175
percent of a normal year’s domestic use
and 65 percent of a normal year’s
exports as an allowance for a normal
year’s carryover.

Normal year’s domestic consumption
is defined in section 301(b)(11)(B) of the
1938 Act as the average quantity
produced and consumed in the United
States during the 10 MYs immediately
preceding the MY in which such
consumption is determined, adjusted for
current trends in such consumption.
Normal year’s exports is defined in
section 301(b)(12) of the 1938 Act as the
average quantity produced in and
exported from the United States during
the 10 MYs immediately preceding the
MY in which such exports are
determined, adjusted for current trends
in such exports.

In accordance with section 313(g) of
the 1938 Act, the Secretary is authorized
to establish a national reserve from the
national acreage allotment in an amount
equivalent to not more than 1 percent of

the national acreage allotment for the
purpose of making corrections in farm
acreage allotments, adjusting for
inequities, and for establishing
allotments for new farms. The Secretary
has determined that the national
reserve, noted herein, for the 1995 crop
of each of these kinds of tobacco is
adequate for these purposes.

On January 25, 1995, a proposed rule
was published (60 FR 4871) in which
interested persons were requested to
comment with respect to setting quotas
for the tobacco kinds addressed in the
notice.

Discussion of Comments

Thirty-two written responses were
received during the comment period
which ended February 3, 1995. Some
respondents discussed more than one
kind of tobacco. A summary of these
comments by kind of tobacco follows:

(1) Fire-cured (type 21) tobacco. Nine
comments were received. Eight
comments recommended that quotas be
decreased by 15 percent. The other
recommended that the marketing quotas
be decreased by 10 percent from the
1994 MY.

(2) Fire-cured (types 22-23) tobacco.
Six comments were received. Five
recommended a 7-percent decrease from
the 1994 marketing quota, while the
sixth recommended no change in quota.

(3) Dark air-cured (types 35-36)
tobacco. Seven comments were
received. Six recommended a 15-
percent decrease, and a seventh
recommended a 10-percent decrease in
the quota.

(4) Virginia sun-cured (type 37)
tobacco. Eight comments were received,
all recommended a 5-percent decrease
in quota.

(5) Cigar-filler and binder (types 42—
44 and 53-55) tobacco. Two comments
were received, both recommending no
change in quota.

(6) Maryland (type 32), cigar filler
(type 41), cigar filler (type 46) and cigar
binder (type 51-52) tobaccos. No
comments were received.

Marketing quotas and the
corresponding acreage allotments for
Maryland (type 32), cigar filler (type 41),
and cigar binder (types 51-52) tobaccos
were proclaimed on March 1, 1995, but
were each disapproved by producers in
subsequent referenda. Accordingly, the
following marketing quotas appear as a
matter of record only: Maryland (type
32), 6.45 million pounds; cigar filler
(type 41), 1.35 million pounds; and
cigar binder (type 51-52), 675,000
pounds.

For the six kinds of tobacco for which
marketing quotas have been approved
the following determinations have been
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made, based on a review of these
comments and the latest available
statistics of the Federal Government
which appear to be the most reliable
data available.

(1) Fire-Cured (Type 21) Tobacco

The yearly average quantity of fire-
cured (type 21) tobacco produced in the
United States, which is estimated to
have been consumed in the United
States during the 10 MY's preceding the
1994 MY, was approximately 1.1
million pounds. The average annual
quantity produced in the United States
and exported from the United States
during the 10 MYs preceding the 1994
MY was 2.7 million pounds (farm sales
weight basis). Both domestic use and
exports have trended sharply
downward. Thus, a normal year’s
domestic consumption has been
determined to be 0.7 million pounds,
and a normal year’s exports have been
determined to be 1.65 million pounds.
Application of the formula prescribed
by section 301(b)(14)(B) of the 1938 Act
results in a reserve supply level of 4.83
million pounds.

Manufacturers and dealers reported
stocks held on October 1, 1994, of 3.3
million pounds. The 1994 crop is
estimated to be 2.4 million pounds.
Therefore, total supply for the 1994 MY
is 5.7 million pounds. During the 1994
MY, it is estimated that disappearance
will total approximately 2.5 million
pounds. Deducting this disappearance
from total supply results in a 1995 MY
beginning stock estimate of 3.2 million
pounds.

The difference between the reserve
supply level and the estimated
carryover on October 1, 1995, is 1.63
million pounds. This represents the
quantity that may be marketed which
will make available during the 1995 MY
a supply equal to the reserve supply
level. Less than 85 percent of the
announced national marketing quota is
expected to be produced.

Accordingly, it has been determined
that a 1995 national marketing quota of
1.95 million pounds is necessary to
make available production of 1.63
million pounds. Thus, the national
marketing quota for the 1995 MY is 1.95
million pounds.

In accordance with section 313(g) of
the 1938 Act, dividing the 1995 national
marketing quota of 1.95 million pounds
by the 1990-94, 5-year national average
yield of 1,482 pounds per acre results in
a 1995 national acreage allotment of
1,315.79 acres.

Pursuant to the provisions of section
313(g) of the 1938 Act, a national
acreage factor of 0.85 is determined by
dividing the national acreage allotment

for the 1995 MY, less a national reserve
of 5.7 acres, by the total of the 1995
preliminary farm acreage allotments
(previous year’s allotments). The
preliminary farm acreage allotments
reflect the factors specified in section
313(g) of the 1938 Act for apportioning
the national acreage allotment, less the
national reserve, to old farms.

(2) Fire-Cured (Types 22-23) Tobacco

The yearly average quantity of fire-
cured (types 22—-23) tobacco produced
in the United States, which is estimated
to have been consumed in the United
States during the 10 years preceding the
1994 MY, was approximately 17.8
million pounds. The average annual
guantity produced in the United States
and exported during the 10 MYs
preceding the 1994 MY was 16.4 million
pounds (farm sales weight basis). Both
domestic use and exports have trended
upward recently. Thus, normal year’s
domestic consumption has been
determined to be 25.0 million pounds,
and a normal year’s exports have been
determined to be 20.7 million pounds.
Application of the formula prescribed
by section 301(b)(14)(B) of the 1938 Act
results in a reserve supply level of 108.1
million pounds.

Manufacturers and dealers reported
stocks held on October 1, 1994, of 69.6
million pounds. The 1994 crop is
estimated to be 41.9 million pounds.
Therefore, total supply for the 1994 MY
is 111.5 million pounds. During the
1994 MY, it is estimated that
disappearance will total approximately
35.0 million pounds. Deducting this
disappearance from total supply results
in a 1995 MY beginning stock estimate
of 76.5 million pounds.

The difference between the reserve
supply level and the estimated
carryover on October 1, 1995, is 31.6
million pounds. This represents the
quantity that may be marketed which
will make available during the 1995 MY
a supply equal to the reserve supply
level. About 95 percent of the
announced national marketing quota is
expected to be produced.

Accordingly, it has been determined
that a 1995 national marketing quota of
33.2 million pounds is necessary to
make available production of 31.6
million pounds.

In accordance with section 312(b) of
the 1938 Act, it has been further
determined that the 1995 national
marketing quota must be increased by
20 percent in order to avoid undue
restriction of marketings. Thus, the
national marketing quota for the 1995
MY is 39.8 million pounds.

In accordance with section 313(g) of
the 1938 Act, dividing the 1995 national

marketing quota of 39.8 million pounds
by the 1990-94, 5-year average yield of
2,412 pounds per acre results in a 1995
national acreage allotment of 16,500.83
acres.

Pursuant to the provisions of section
313(g) of the 1938 Act, a national
acreage factor of 0.93 is determined by
dividing the national acreage allotment
for the 1995 MY, less a national reserve
of 26 acres, by the total of the 1995
preliminary farm acreage allotments
(previous year’s allotments). The
preliminary farm acreage allotments
reflect the factors specified in section
313(g) of the 1938 Act for apportioning
the national acreage allotment, less the
national reserve, to old farms.

(3) Dark Air-Cured (Types 35-36)
Tobacco

The yearly average quantity of dark
air-cured (types 35—-36) tobacco
produced in the United States, which is
estimated to have been consumed in the
United States during the 10 MYs
preceding the 1994 MY, was
approximately 10.3 million pounds. The
average annual quantity produced in the
United States and exported from the
United States during the 10 MYs
preceding the 1994 MY was 1.9 million
pounds (farm sales weight basis).
Domestic use has been erratic while
exports have trended downward. Thus,
a normal year’s domestic consumption
has been determined to be 10.5 million
pounds, and a normal year’s exports
have been determined to be 1.5 million
pounds. Application of the formula
prescribed by section 301(b)(14)(B) of
the 1938 Act results in a reserve supply
level of 33.0 million pounds.

Manufacturers and dealers reported
stocks held on October 1, 1994, of 24.7
million pounds. The 1994 crop is
estimated to be 10.8 million pounds.
Therefore, total supply for the 1994 MY
is 35.5 million pounds. During the 1994
MY, it is estimated that disappearance
will total approximately 10.0 million
pounds. Deducting this disappearance
from total supply results in a 1995 MY
beginning stock estimate of 25.5 million
pounds.

The difference between the reserve
supply level and the estimated
carryover on October 1, 1995, is 7.5
million pounds. This represents the
quantity that may be marketed which
will make available during the 1995 MY
a supply equal to the reserve supply
level. More than 90 percent of the
announced national marketing quota is
expected to be produced.

Accordingly, it has been determined
that a national marketing quota of 8.0
million pounds is necessary to make
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available production of 7.5 million
pounds.

In accordance with section 312(b) of
the 1938 Act, it has been further
determined that the 1995 national
marketing quota must be increased by
20 percent in order to avoid undue
restriction of marketings. This results in
a national marketing quota for the 1995
MY of 9.6 million pounds. In
accordance with section 313(g) of the
1938 Act, dividing the 1995 national
marketing quota of 9.6 million pounds
by the 1990-94, 5-year average yield of
2,248 pounds per acre results in a 1995
national acreage allotment of 4,270.46
acres.

Pursuant to the provisions of section
313(g) of the 1938 Act, a national
acreage factor of 0.85 is determined by
dividing the national acreage allotment
for the 1995 MY, less a national reserve
of 13.0 acres, by the total of the 1995
preliminary farm acreage allotments
(previous year’s allotments). The
preliminary farm acreage allotments
reflect the factors specified in section
313(g) of the 1938 Act for apportioning
the national acreage allotment, less the
national reserve, to old farms.

(4) Virginia Sun-Cured (Type 37)
Tobacco

The yearly average quantity of
Virginia sun-cured (type 37) tobacco
produced in the United States, which is
estimated to have been consumed in the
United States during the 10 MYs
preceding the 1994 MY, was
approximately 190,000 pounds. The
average annual quantity produced in the
United States and exported from the
United States during the 10 MYs
preceding the 1994 MY was
approximately 120,000 pounds (farm
sales weight basis). Both domestic use
and exports have shown a sharp
downward trend. Thus, a normal year’s
domestic consumption has been
determined to be 60,000 pounds, and a
normal year’s exports have been
determined to be 17,000 pounds.
Application of the formula prescribed
by section 301(b)(14)(B) of the 1938 Act
results in a reserve supply level of
203,000 pounds.

Manufacturers and dealers reported
stocks held on October 1, 1994, of
110,000 pounds. The 1994 crop is
estimated to be 110,000 pounds.
Therefore, total supply for the 1994 MY
is 220,000 pounds. During the 1994 MY,
it is estimated that disappearance will
total approximately 130,000 pounds.
Deducting this disappearance from total
supply results in a 1995 MY beginning
stock estimate of 90,000 pounds.

The difference between the reserve
supply level and the estimated

carryover on October 1, 1994, is 113,000
pounds. This represents the quantity
that may be marketed which will make
available during the 1995 MY a supply
equal to the reserve supply level. Over
80 percent of the announced national
marketing quota is expected to be
produced.

Accordingly, it has been determined
that a 1995 national marketing quota of
130,000 pounds is necessary to make
available production of 113,000 pounds.
Thus, the national marketing quota for
the 1995 MY is 130,000 pounds.

In accordance with section 313(g) of
the 1938 Act, dividing the 1995 national
marketing quota of 130,000 pounds by
the 1990-94, 5-year average yield of
1,303 pounds per acre results in a 1995
national acreage allotment of 99.77
acres.

Pursuant to the provisions of section
313(g) of the 1938 Act, a national
acreage factor of 0.95 is determined by
dividing the national acreage allotment
for the 1995 MY, less a national reserve
of 0.34 acre, by the total of the 1995
preliminary farm acreage allotments
(previous year’s allotments). The
preliminary farm acreage allotments
reflect the factors specified in section
313(g) of the 1938 Act for apportioning
the national acreage allotment, less the
national reserve, to old farms.

(5) Cigar-Filler and Binder (Types 42-44
and 53-55) Tobacco

The yearly average quantity of cigar-
filler and binder (types 42—44 and 53—
55) tobacco produced in the United
States which is estimated to have been
consumed in the United States during
the 10 MYs preceding the 1994 MY, was
approximately 16.2 million pounds. The
average annual quantity produced in the
United States and exported from the
United States during the 10 MYs
preceding the 1994 MY was less than
100,000 pounds (farm sales weight).
Domestic use has trended downward
and exports are very small. Thus, a
normal year’s domestic consumption
has been determined to be 10.2 million
pounds, and a normal year’s exports has
been determined to be 100,000 pounds.
Application of the formula prescribed
by section 301(b)(14)(B) of the 1938 Act
results in a reserve supply level of 29.7
million pounds.

Manufacturers and dealers reported
stocks held on October 1, 1994, of 27.9
million pounds. The 1994 crop is
estimated to be 5.8 million pounds.
Therefore, total supply for the 1994 MY
is 33.7 million pounds. During the 1994
MY, it is estimated that disappearance
will total about 9.0 million pounds.
Deducting this disappearance from total

supply results in a 1995 MY beginning
stock estimate of 24.7 million pounds.

The difference between the reserve
supply level and the estimated
carryover on October 1, 1995, is 5.0
million pounds. This represents the
quantity that may be marketed which
will make available during the 1995 MY
a supply equal to the reserve supply
level. Slightly less than 70 percent of
the announced national marketing quota
is expected to be produced.

Accordingly, it has been determined
that a 1995 national marketing quota of
7.5 million pounds is necessary to make
available production of 5.0 million
pounds. In accordance with section
312(b) of the 1938 Act, it has been
further determined that the 1995
national marketing quota must be
increased by 20 percent in order to
avoid undue restriction of marketings.
This results in a 1995 national
marketing quota of 9.0 million pounds.

In accordance with section 313(g) of
the 1938 Act, dividing the 1995 national
marketing quota of 9.0 million pounds
by the 1990-94, 5-year average yield of
1,855 pounds per acre results in a 1995
national acreage allotment of 4,851.75
acres.

Pursuant to the provisions of section
313(g), of the 1938 Act, a national factor
of 1.0 is determined by dividing the
national acreage allotment for the 1995
MY, less a national reserve of 3.75 acres,
by the total of the 1995 preliminary farm
acreage allotments (previous year’s
allotments). The preliminary farm
acreage allotments reflect the factors
specified in section 313(g) of the 1938
Act for apportioning the national
acreage allotment, less the national
reserve, to old farms.

(6) Cigar-Filler (Type 46) Tobacco

There is no demand for cigar-filler
(type 46) tobacco. Accordingly, the
reserve supply level is zero. The
estimated carryover at the start of MY
1995 is 0.1 million pounds.

Because the estimated carryover
exceeds the reserve supply level, the
quantity of tobacco that may be
marketed during MY 1995 and the 1995
acreage allotment are both zero.

(7) Referendum Results for Maryland
(Type 32), Virginia Sun-Cured (Type
37), Cigar-Filler (Type 41) and Cigar
Binder (Types 51-52) Tobaccos
Marketing quotas shall not be in effect
for the 1995 MY for Maryland (type 32),
cigar filler (type 41), and cigar binder
(types 51-52) tobaccos. However,
marketing quotas shall be in effect for
Virginia sun-cured (type 37) tobacco. In
referenda held March 27-30, 1995, only
9.9 percent of producers of Maryland
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(type 32) tobacco, 11.5 percent of
producers of cigar filler (type 41)
tobacco, and 12.2 percent of producers

of cigar binder (types 51-52) tobacco
voted in favor of marketing quotas.

However, 93.6 percent of Virginia
sun-cured producers voted in favor of
marketing quotas.

The following is a summary of the
results of the four separate referenda:

Kind of tobacco Total votes Yes votes No votes Persgtrgsyes
MaAIYIANG (LYPE 32) .eeieiiieieeiiie ettt e s e e e e nnr e e nannas 567 56 511 9.9
Virginia sSUN-CUred (LYPE 37) ..eeiiiiiiiiiiieitie ettt 47 44 3 93.6
Cigar-filler (type 41) .......ccceenee 87 10 7 115
Cigar-binder (types 51-52) 41 5 36 12.2
Price Support calendar years to the average index of Support
Section 106(f)(6)(A) of the 1949 Act such prices .paid by farmers, including ) level
i age rates, interest, and taxes for the Kind and type (cents

provides that the level of support for the Wag ) 1 ) X per
1995 crop of a kind of tobacco (other 1959 calendar year. pound)
than flue-cured and burley) shall be the In addition, section 106(f)(6)(B) of the ——
level in cents per pound at which the 1949 Act provides that to the extent Virginia fire-cured (type 21) ............ 140.7
1994 crop of such kind of tobacco was requested by the board of directors of an KY-TN fire-cured (types 22-23) ..... 148.3

H i o . N Dark air-cured (types 35-36) ......... 127.3
supported, plus or minus, respectively,  aqsociation. through which price ar ¢
the amount by which (i) the support on, gh p Virginia sun-cured (type 37) ........... 124.5
oo Amoun 13’995 p ppc¢ q support is made available to producers  Cigarfiller and binder (types 42—44
evg ort t'e 106Cbr°p% ?rsl fgign'&ni _ (producer association), the Secretary ANA 53-55) ..o, 108.4
under section ( )0 € CL, 1S may reduce the Support level Cigar-filler (type 46) ......ccccveevveeens 84.4
greater or less than (ii) the support level

for the 1994 crop, as determined under
section 106(d) of the 1949 Act if the

support level under clause (i) is greater
than the support level under clause (ii).

Accordingly, the support level for the
1995 crop of such kind of tobacco will
be the 1994 level, adjusted by the
difference (plus or minus) between the
1994 ““basic support level” and the 1995
“basic support level.”

Section 106(b) of the 1949 Act
provides that the “basic support level”
for any year is determined by
multiplying the support level for the
1959 crop of such kind of tobacco by the
ratio of the average of the index of
prices paid by farmers, including wage
rates, interest, and taxes (referred to as
the “parity index”’) for the 3 previous

determined under section 106(f)(6)(A) of
the 1949 Act for the respective kind of
tobacco to more accurately reflect the
market value and improve the
marketability of such tobacco.
Accordingly, the price support level for
a kind of tobacco set forth in this rule
could be reduced if such a request is
made.

Determinations

The following levels of price support
for the 1994 crops of various kinds of
tobacco, which were determined in
accordance with section 106(f)(6)(A) of
the 1949 Act, are as follows:

For the 1995 crop year:

(1) Average parity indexes for
calendar year periods 1991-1993 and
1992-1994 are as follows:

Year Index Year Index
1991 .......... 1,316 | 1992 .......... 1,329
1992 .......... 1,329 | 1993 .......... 1,355
1993 .......... 1,355 | 1994 .......... 1,394
Average ..... 1,333 | Average ..... 1,359

(2) Average parity index, calendar
year 1959=298.

(3) 1994 ratio of 1,333 to 298=4.47;
1995 ratio of 1,359 to 298=4.56.

(4) Ratios times 1959 support levels
and 1995 increase in basic support
levels are as follows:

1959 sup- Basic support level Increase from 1994 to
port level
Kind and type
(@/b.) 1994 (¢/Ib.) | 1995 (¢/Ib.) :(Lglct))o/; 65% (¢/Ib.)
VA 21 s 38.8 173.4 176.9 35 2.3
KY-TN 22-23 ...... 38.8 173.4 176.9 3.5 2.3
KY-TN 35-36 .. 34.5 154.2 157.3 3.1 2.0
VA 37 e 34.5 154.2 157.3 3.1 2.0
Cigar-filler and binder 42—44, 54-55 ...... 28.6 127.8 130.4 2.6 1.7
CiIGAr-fillEr 4B ....ooeeeiieeie et 29.7 132.8 135.4 2.6 1.7

11994 ratio is 4.47, 1995 ratio is 4.56.

Section 106(d) of the 1949 Act
provides that the Secretary of
Agriculture may reduce the level of
support which would otherwise be
established for any grade of such kind
of tobacco which the Secretary
determines will likely be in excess
supply. In addition, the weighted

average of the level of support for all
eligible grades of such tobacco must,
after such reduction, reflect not less
than 65 percent of the increase in the
support level for such kind of tobacco
which would otherwise be established
under section 106 of the Act if the
support level is higher than the support

level for the preceding crop. Before any
such reduction is made, the Secretary
must consult with the associations
handling price support loans and
consideration must be given to the
supply and anticipated demand of such
tobacco, including the effect of such
reduction on other kinds of quota
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tobacco. In determining whether the
supply of any grade of any kind of
tobacco of a crop will be excessive, the
Secretary shall consider the domestic
supply, including domestic inventories,
the amount of such tobacco pledged as
security for price support loans, and
anticipated domestic and export
demand, based on the maturity,
uniformity, and stalk position of such
tobacco.

For MY 1995, the flue-cured support
level was increased by 65 percent of the
formula increase to within about 7
percent of 1994’s average market price.
For the kinds of tobacco subject of this
rule, MY 1994 prices were further above
the support level, and overall loan
receipts remained low. Only Virginia
Fire-Cured (type 21) and Virginia sun-
cured (type 37) had loan placements
that were significant relative to
production for MY 1994. Although all
loan stocks of cigar filler and binder
(types 42—-44 and 53-55) have just
recently been sold, loan associations
accept the lower price support levels to
remain competitive with imports and
tobaccos not under support. Therefore,
for fire-cured tobacco (type 21), Virginia
sun-cured tobacco (type 37), and cigar-
filler and binder tobacco (types 42-44
and 53-55), the MY 95 support levels
consist of the 1994 support levels
increased by 65 percent of the difference
between the 1995 “‘basic support level”
and the 1994 “*basic support level.” The
supply-use ratios for Kentucky-
Tennessee fire-cured (types 22-23) and
dark air-cured (types 35-36) suggest
adequate supplies. Accordingly, for
these tobaccos, the MY 1995 support
level consists of the MY 1994 level of
support increased by the difference
between the MY 1995 ““basic support
level” and the MY 1994 “‘basic support
level.” Also, chewing tobacco, smoking
tobacco, and snuff manufacturing
formulas limit the substitutability of one
of these kinds of tobacco for another.
Cigarettes, the principal outlet for flue-
cured and burley tobaccos, do not
require any of these six kinds of tobacco
in their blends.

Accordingly, the following
determinations were announced by the
Secretary of Agriculture on March 1,
1995, in accordance with section
106(f)(6)(A) of the 1949 Act are
established for MY 1995 for fire-cured
(type 21), fire-cured (types 22-23), dark
air-cured (types 35-36), Virginia sun-
cured (type 37), cigar-filler and binder
(types 42—-44 and 53-55), and cigar-filler
(type 46) tobaccos.

Support
level
Kind and type (cents
per
pound)
Virginia fire-cured (type 21) ............ 143.0
Kentucky-Tennessee fire-cured
(types 22-23) ..cccceveeiereeiee e 151.8
Dark air-cured (types 35-36) ......... 130.4
Virginia sun-cured (type 37) ........... 126.5
Cigar-filler and binder (types 42-44
and 53-55) .....ccooiiiiiiee 110.1
Cigar-filler (type 46) .......ccccevvuveennns 086.1

List of Subjects in 7 CFR Part 723

Acreage allotments, marketing quotas,
penalties, reporting and recordkeeping
requirements, Tobacco.

Accordingly, 7 CFR parts 723 and
1464 are amended to read as follows:

PART 723—TOBACCO

1. The authority citation for 7 CFR
part 723 continues to read as follows:

Authority: 7 U.S.C. 1301, 1311-1314,
1314-1, 1314b, 1314b-1, 1314b-2, 1314c,
1314d, 1314e, 1314f, 1314i, 1315, 1316, 1362,
1363, 1372-75, 1377-1379, 1421, 1445-1,
and 1445-2.

2. Section 723.113 is amended by
adding paragraph (c) to read as follows:

§723.113 Fire-cured (type 21) tobacco.
* * * * *

(c) The 1995-crop national marketing
quota is 1.95 million pounds.

3. Section 723.114 is amended by
adding paragraph (c) to read as follows:

§723.114 Fire-cured (types 22-23)
tobacco.
* * * * *

(c) The 1995-crop national marketing
guota is 39.8 million pounds.

4. Section 723.115 is amended by
adding paragraph (c) to read as follows:

§723.115 Dark air-cured (types 35-36)
tobacco.
* * * * *

(c) The 1995-crop national marketing
quota is 9.6 million pounds.

5. Section 723.116 is amended by
adding paragraph (c) to read as follows:

§723.116 Sun-cured (type 37) tobacco.
* * * * *

(c) The 1995-crop national marketing
guota is 130,000 pounds.

6. Section 724.117 is amended by
adding paragraph (c) to read as follows:

§723.117 Cigar-filler and cigar binder
(types 42-44; 53-55) tobacco.
* * * * *

(c) The 1995-crop national marketing
quota is 9.0 million pounds.

7. Section 723.118 is amended by
adding paragraph (c) to read as follows:

§723.118 Cigar filler (type 46) tobacco.

* * * * *

(c) The 1995-crop national marketing
quota is 0.0 million pounds.

PART 1464—TOBACCO

8. The authority citation for 7 CFR
part 1464 continues to read as follows:

Authority: 7 U.S.C. 1421, 1423, 1441, 1445,
and 1445-1; 15 U.S.C. 714b and 714c.

9. Section 1464.13 is amended by
adding paragraph (c) to read as follows:

§1464.13 Fire-cured (type 21) tobacco.

* * * * *

(c) The 1995-crop national price
support level is 143.0 cents per pound.

10. Section 1464.14 is amended by
adding paragraph (c) to read as follows:

§1464.14 Fire-cured (types 22-23)
tobacco.
* * * * *

(c) The 1995-crop national price
support level is 151.8 cents per pound.

11. Section 1464.15 is amended by
adding paragraph (c) to read as follows:

§1464.15 Dark air-cured (types 35-36)
tobacco.
* * * * *

(c) The 1995-crop national price
support level is 130.4 cents per pound.
12. Section 1464.16 is amended by
adding paragraph (c) to read as follows:

§1464.16 Virginia sun-cured (type 37)
tobacco.
* * * * *

(c) The 1995-crop national price
support is 126.5 cents per pound.

13. Section 1464.17 is amended by
paragraph (c) to read as follows:

§1464.17 Cigar-filler and binder (types 42—
44 and 53-55) tobacco.

* * * * *

(c) The 1995-crop national price
support level is 110.1 cents per pound.

14. Section 1464.18 is amended by
paragraph (c) to read as follows:

§1464.18 Cigar-filler (type 46) tobacco.

* * * * *

(c) The 1995-crop national price
support level is 86.1 cents per pound.
Signed at Washington, DC, on July 20,

1995.
Bruce R. Weber,

Acting Administrator, Consolidated Farm
Service Agency and Acting Executive Vice
President, Commodity Credit Corporation.
[FR Doc. 95-18308 Filed 7-25-95; 8:45 am]
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 30, 40, 70, and 72
RIN 3150-AE95

Clarification of Decommissioning
Funding Requirements

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission is amending its regulations
applicable to decommissioning funding
assurance and the expiration and
termination of licenses for nonreactor
licensees. These amendments clarify
requirements that financial assurance
must be in place during licensed
operations and updated when the
licensee decides to cease operations and
begin decommissioning. These
regulations require that licensees who
have been in timely renewal since the
promulgation of the earlier
decommissioning funding rule or who
have ceased operation without having
adequate decommissioning funding
arrangements in place must provide the
NRC with certification of adequate
financial assurance for
decommissioning by the effective date
of this rule.

EFFECTIVE DATE: November 24, 1995.

FOR FURTHER INFORMATION CONTACT:
Mary L. Thomas, Office of Nuclear
Regulatory Research, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415-
6230, E-mail MLT1@NRC.GOV.

SUPPLEMENTARY INFORMATION:
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I. Background.

Il. Summary of requirements and discussion
of comments.

I11. Agreement State compatibility.

IV. Implementation.

V. Environmental impact: Categorical
Exclusion.

V1. Paperwork reduction act statement.

VII. Regulatory analysis.

VIII. Regulatory flexibility certification.

I1X. Backfit analysis.

l. Background

In 1983, the Commission amended 10
CFR parts 30, 40, and 70 to add
requirements addressing “‘Expiration
and Termination of Licenses” (10 CFR
30.36, 40.42, and 70.38 (48 FR 32324;
July 15,1983)). Similar provisions were
added to 10 CFR part 72 (10 CFR 72.54
(53 FR 24018; June 27, 1988)). These
requirements set out the procedures to
be followed by a licensee who decides
to decommission a facility and seek

termination of the applicable license. If
a part 30, 40, 70, or 72 licensee has more
than a modest amount of radioactive
contamination to remediate, the licensee
is required to submit a
decommissioning plan that sets out the
methods and measures for
decontamination of the property and
equipment.

In the final rule published June 27,
1988, the Commission addressed
“Financial Assurance and
Recordkeeping for Decommissioning”
(10 CFR 30.35, 40.36, 70.25 and 72.30
(53 FR 24018; June 27,1988)). The rule
established a graded structure for
financial assurance that is based on the
assumption that the kinds and
guantities of radioactive materials
authorized in the license provide a
reasonably good correlation to the
amount of contamination that has to be
remediated. Before the license is issued
or renewed, the applicant shall provide
financial assurance in one or more of
the forms required by the rule
(prepayment, surety, insurance or other
guarantee, or external sinking fund with
a backup surety).

The June 27, 1988, rule also required
that certain licensees, upon their
decision to cease operations, must
submit decommissioning plans that
include an updated detailed cost
estimate for decommissioning, a
comparison of that estimate with
present funds set aside for
decommissioning, and a plan for
assuring the availability of adequate
funds for the completion of
decommissioning.

Il. Summary of Requirements and
Discussion of Comments

At the time the decommissioning
funding rules were promulgated, it was
not anticipated that a licensee would
move to decommissioning without
having complied with the financial
assurance requirements. Since that time
a number of licensees who were in
timely renewal when the June 27, 1988,
rule became effective have decided to
terminate their activities and begin
decommissioning. Other licensees who
only provided certification for the
minimum amounts of financial
assurance have also decided to
terminate activities and begin
decommissioning. In both situations,
insufficient funding was in place when
the licensee ceased operations and
began decommissioning. These
amendments require that financial
assurances must be in place and
updated when the licensee decides to
cease operations and begin
decommissioning to assure that
adequate funding is available in the

event the licensee is no longer
financially viable.

Six comment letters were received on
the proposed rule. This section presents
a summary of the requirements in the
proposed rule and a discussion of the
significant issues raised by public
comment and how they were resolved.
The bases and origins of the
requirements are also explained. The
proposed rule was discussed during the
October 25-27, 1993 Agreement States
meeting in Tempe, Arizona. No
additional comments were received
from the Agreement States during the
public comment period. In addition, the
draft final rule was sent out to the
Agreement States for comment
regarding the division of compatibility
assigned on April 14, 1995. The
comment period ended May 15, 1995.
Five comment letters were received.
These comment letters are addressed in
section Ill, Agreement State
Compatibility, of the Federal Register
Notice. Copies of the public comments
received on the proposed rule are
available for inspection and copying for
a fee at the NRC Public Document
Room, 2120 L Street NW. (Lower Level),
Washington, DC 20037.

1. Submission of an Executed Original
Copy of the Financial Instrument

As proposed, §8 30.35(b)(2),
40.36(b)(2), 70.25(b)(2) would require
each licensee to submit an executed
original copy of the financial instrument
obtained to satisfy the requirements of
§8 30.35(f), 40.36(e), or 70.25(f)
respectively. Sections 30.35(c) (2 and 3),
40.36(c) (2 and 3), and 70.25(c) (2 and
3) would require that the licensee
submit a decommissioning funding plan
as described in paragraph (e) of these
sections. Sections 30.35(e), 40.36(d),
and 70.25(e) would require the
decommissioning funding plan to
include a cost estimate and a signed
original of the financial instrument
obtained to satisfy the requirements of
§830.35(f), 40.36(e), or 70.25(f)
respectively.

Comments: One commenter stated
that the requirement means that every
time a licensee restructures the finances
that support the decommissioning
funding requirement, it would have to
file a report with the NRC. Another
commenter stated that the requirement
to submit an executed original of the
financial instrument obtained to satisfy
the decommissioning funding
requirement is overly burdensome and
can easily lead to confusion and excess
paper work. In addition, this commenter
stated that some licensees may have
multiple funding sources with different
renewal dates and that every time a
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licensee restructures financially, it will
have to submit new documentation that
the funding for decommissioning is
provided. Both commenters suggested
that the licensee should be able to
provide a single certification to the NRC
stating the funding is available to cover
the decommissioning costs.

Response: Submittal of this
information will only be necessary in
the event the old instruments would no
longer be valid. The language of the
final rule has been changed to state that
licensees will be required to submit a
signed original rather than an executed
original copy of the financial instrument
to make it clear that the signed original
is sufficient provided that it contains
the appropriate signatures.

2. Decommissioning Funding Plan

As proposed, 8830.35(c)(4),
40.36(c)(4), and 70.25(c)(4) would
require licensees who have submitted a
renewal application before June 27,
1990, to submit a decommissioning
funding plan.

Comments: One commenter believes
this is a retroactive requirement and that
licensees who have applied for renewal
should not be required to have funding
in place.

Response: Although this requirement
was nhot included in the June 27, 1988,
decommissioning rule the Commission
anticipated that few licensees would not
have funding in place within the normal
license renewal frequency of 5 years. A
small number of licensees who were in
timely renewal when the rule became
effective still have not provided
assurance that they have adequately
addressed the issue of decommissioning
funding. The licensees who have not
provided a decommissioning funding
plan may have only submitted a
certification based on the table amounts
listed in the June 27, 1988, rule which
may underestimate the actual cost to
decommission their facility. This
requirement will ensure that these
licensees will have adequate funding in
place through submittal of a
decommissioning funding plan. The
requirement does not apply
retroactively to make some prior
conduct improper. Rather, it provides
that at a future date November 24, 1995
licensees currently in a “timely
renewal’ status must provide financial
assurance in accordance with these
regulations.

3. Expiration and Termination of
Licenses—90-Day Time Period

As proposed, §§ 30.36(b)(2),
40.42(b)(2), 70.38(b)(2) and 72.54(b)(2)
would require licensees, on providing a
notice of termination of activities and

request to terminate the license, to
maintain in effect all decommissioning
financial assurances and to increase or
decrease the amount of the financial
assurance, as appropriate, within 90
days of the above notice, to cover the
detailed cost estimate for
decommissioning submitted with the
proposed decommissioning plan.

With the publication of the final rule,
“Timeliness in Decommissioning of
Materials Facilities,” on July 15, 1994;
59 FR 36026, these sections were
revised to require licensees to submit a
proposed decommissioning plan within
12 months of the time that they notify
the Commission that they have not
conducted licensed activities for 24
months or to commence
decommissioning if they are not
required to submit a decommissioning
plan. These requirements are now
located in 8§ 30.35(e), 40.42(e), 70.38(e)
and 72.54(e) in this final rule.

Comments: Four commenters stated
that they did not understand the 90-day
time period to obtain financial
assurance as discussed in the proposed
rule. One asked why a 90-day time
period was chosen as opposed to 180
days. Another indicated that the time
period presumes that the licensee’s
proposed decommissioning plan will be
approved by the NRC without
modification.

Response: The final rule was modified
to permit some additional time for
licensees who have already submitted a
decommissioning plan to update their
financial assurance to meet the detailed
cost estimate included in the proposed
decommissioning plan. The final rule
will require licensees to increase, or
allow them to decrease, the amount of
financial assurance to correspond to the
detailed cost estimate submitted with
the decommissioning plan. The NRC
lengthened the time period for obtaining
financial assurance from 90 days to 120
days, but did not adopt the comment to
lengthen the time period to 180 days.
Because this requirement only addresses
licensees who have already submitted a
decommissioning plan with an updated
cost estimate, a period of 120 days to
acquire the funding seems to be a
reasonable amount of time and lowers
the risk that any change in the licensee’s
financial status could jeopardize their
ability to provide for adequate funding.
For the aforementioned reason, the
Commission did not adopt the comment
to permit time for NRC approval of the
decommissioning plan. It should be
noted that a provision is included that
would permit a reduction in the amount
of financial assurance following
decommissioning plan approval.

4. Frequency for Applying for Reduction
in Funds

As proposed, 88 30.36(b)(2)(ii),
40.42(b)(2)(ii), 70.38(b)(2)(ii), and
72.54(b)(2)(ii) would allow licensees to
apply for a reduction in
decommissioning funds with a
reduction in radioactive contamination
levels as decommissioning proceeds.
The proposed rule would have
established a semiannual frequency for
these reductions.

Comments: One commenter stated
that permitting access to the funds only
on a semiannual basis seemed
unnecessarily restrictive. Another
commenter stated that this aspect of the
rule appears to require that funds be
accessed prior to the performance of
previously approved decommissioning
tasks for which the funds were intended
to be used, and that licensees be
allowed to access the funds as they are
needed.

Response: In response to comments,
the NRC has revised the final rule to
remove restrictions in frequency for
these requests. Currently, a set amount
of money is required in advance that
must be available through the end of
decommissioning and could result in an
unnecessary burden on the licensee.
This modification permits a reduction
in these funds provided the radioactive
contamination has been reduced at the
site. Because licensees must obtain
approval from the Commission to
reduce funds, there will be adequate
assurance that the licensee has
sufficient funds available to cover the
cost to complete decommissioning of
the facility. These requirements are now
located in §830.35(e)(2), 40.42(e)(2),
70.38(e)(2) and 72.54(e)(2) in this final
rule.

5. Small Entities

Comment: One commenter and the
State of New York asked that small
entities be exempt from
decommissioning financial assurance.

Response: The majority of small
entities are already excepted from the
decommissioning funding requirements
because they possess limited quantities
of radioactive materials. These
amendments would not impact the
remainder of small entities that have
already complied with the applicable
funding requirements.

I11. Agreement State Compatibility

The draft final rule was sent out to the
Agreement States on April 14, 1995 for
comment. Five comment letters were
received. The State of Tennessee
suggested that each individual State be
allowed to establish its own
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methodology. The State of New York
suggested that the rule give the States
the latitude to accomplish the rule’s
intent by other means such as licensing
actions. The State of Washington
suggested that the rule should be made
Division 3 compatibility because the
rule is addressing financing, not health
and safety; the rule overlooks other
mechanisms for protecting the public,
such as whatever means necessary to
effect decommissioning; and the
specific changes are applicable to NRC
licensees and not Washington licensees.
The States of Nebraska and Maryland
suggested that the rule remain Division
2 compatibility.

The NRC has reviewed the definitions
of divisions of Agreement State
compatibility and has considered the
comments from the States and has
determined that the rule should be a
matter of Division 2 compatibility
between the Federal and State because
these requirements are the minimum
requirements necessary to ensure
adequate protection of the public health
and safety. Under this level of
compatibility, the Agreement States
would be expected to adopt
decommissioning funding assurance
requirements that are as stringent as
NRC'’s, but would be permitted
flexibility to apply more stringent
requirements if deemed appropriate by
the State.

1V. Implementation

This rule will become effective 120
days after publication in the Federal
Register. Thus, licensees who do not
currently have sufficient financial
assurance for decommissioning, but
who currently have submitted
decommissioning plans or are in timely
renewal, have 120 days to revise and
submit to NRC their financial
arrangements for funding
decommissioning.

V. Environmental Impact: Categorical
Exclusion

The NRC has determined that this
rule is the type of action described in
categorical exclusion 10 CFR
51.22(c)(2). Therefore, neither an
environmental impact statement nor an
environmental assessment was prepared
for this rule.

VI. Paperwork Reduction Act
Statement

This final rule amends information
collection requirements that are subject
to the Paperwork Reduction Act of 1980
(44 U.S.C. 3501, et seq.). These
requirements were approved by the
Office of Management and Budget

approval numbers 3150-0009, -0017,
-0020, and -0132.

The public reporting burden for this
collection of information is estimated to
average 6 hours per response, including
time for reviewing instruction,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Send
comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestion for reducing the burden, to
the Information Records and
Management Branch (T-6—-F33), U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, and to the
Desk Officer, Office of Information and
Regulatory Affairs, NEOB-10202,
(3150-0017, 3150-0020, 3150-0009,
and 3150-0132), Office of Management
and Budget, Washington, DC 20503.

VII. Regulatory Analysis

The Commission has prepared this
regulation to clarify its
decommissioning funding requirements
for persons licensed under Parts 30, 40,
70, and 72. Although it does alter
existing requirements, the regulatory
analyses developed in support of prior
decommissioning regulations remain
valid and appropriate for this
rulemaking because these analyses
assumed that all licensees would submit
a certification of financial assurance to
the NRC of a rule prescribed amount, or
licensee estimated and NRC approved
amount, necessary to provide adequate
funds to decommission the licensed
facility and that licensees would have
complied with the decommissioning
funding requirements prior to ceasing
operations and commencing
decommissioning. These prior analyses,
developed for the rules on expiration
and termination of licenses and
financial assurances for
decommissioning, remain available for
inspection in the NRC Public Document
Room, 2120 L Street, NW. (Lower
Level), Washington, DC. This discussion
constitutes the regulatory analysis for
this rule.

VII1. Regulatory Flexibility
Certification

As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the NRC carefully considered the effect
on small entities in developing the final
rule on decommissioning funding and
scaled the requirements to reduce the
impact on small entities to the extent
possible while adequately protecting
health and safety. Because this action
imposes no new financial burden, it is
not expected to have an impact on

licensees not already considered in the
regulatory flexibility analysis for the
decommissioning funding rule as
published in the Federal Register on
June 27, 1988 (53 FR 24018).

Accordingly, the Commission certifies
that this rule will not have any
additional significant economic impact
upon a substantial number of small
entities.

IX. Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR 50.109, does not
apply to this rule, and therefore, a
backfit analysis is not required for this
rule because these amendments do not
involve any provisions which would
impose backfits as defined in 10 CFR
50.109(a)(1).

List of Subjects
10 CFR Part 30

Byproduct material, Criminal
penalties, Government contracts,
Intergovernmental relations, Isotopes,
Nuclear materials, Radiation protection,
Reporting and recordkeeping
requirements.

10 CFR Part 40

Criminal penalties, Government
contracts, Hazardous materials -
transportation, Nuclear materials,
Reporting and recordkeeping
requirements, Source material,
Uranium.

10 CFR Part 70

Criminal penalties, Hazardous
materials—transportation, Material
control and accounting, Nuclear
materials, Packaging and containers.
Radiation protection, Reporting and
recordkeeping requirements, Scientific
equipment, Security measures, Special
nuclear material.

10 CFR Part 72

Criminal penalties, Manpower
training programs, Nuclear materials,
Occupational safety and health,
Reporting and recordkeeping
requirements, Security measures, and
Spent fuel.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR parts 30, 40, 70,
and 72.
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PART 30—RULES OF GENERAL
APPLICABILITY TO DOMESTIC
LICENSING OF BYPRODUCT
MATERIAL

1. The authority citation for part 30
continues to read as follows:

Authority: Secs. 81, 82, 161, 182, 183, 186,
68 Stat. 935, 948, 953, 954, 955, as amended,
sec. 234, 83 Stat. 444, as amended (42 U.S.C.
2111, 2112, 2201, 2232, 2233, 2236, 2282);
secs. 201, as amended, 202, 206, 88 Stat.
1242, as amended, 1244, 1246 (42 U.S.C.
5841, 5842, 5846).

Section 30.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 as amended by
Pub. L. 102-486, sec. 2902, 106 Stat. 3123 (42
U.S.C. 5851). Section 30.34(b) also issued
under sec. 184, 68 Stat. 954, as amended (42
U.S.C. 2234). Section 30.61 also issued under
sec. 187, 68 Stat. 955 (42 U.S.C. 2237).

2. Section 30.35 is amended by
revising paragraphs (b)(2), (c)(2), (c)(3),
and (e) and by adding a new paragraph
(c)(4) to read as follows:

§30.35 Financial assurance and
recordkeeping for decommissioning.
* * * * *

(b) * % %

(2) Submit a certification that
financial assurance for
decommissioning has been provided in
the amount prescribed by paragraph (d)
of this section using one of the methods
described in paragraph (f) of this
section. For an applicant, this
certification may state that the
appropriate assurance will be obtained
after the application has been approved
and the license issued but before the
receipt of licensed material. If the
applicant defers execution of the
financial instrument until after the
license has been issued, a signed
original of the financial instrument
obtained to satisfy the requirements of
paragraph (f) of this section must be
submitted to NRC before receipt of
licensed material. If the applicant does
not defer execution of the financial
instrument, the applicant shall submit
to NRC, as part of the certification, a
signed original of the financial
instrument obtained to satisfy the
requirements of paragraph (f) of this

section.
C * X X

(2) Each holder of a specific license
issued before July 27, 1990, and of a
type described in paragraph (a) of this
section shall submit, on or before July
27, 1990, a decommissioning funding
plan as described in paragraph (e) of
this section or a certification of financial
assurance for decommissioning in an
amount at least equal to $750,000 in
accordance with the criteria set forth in
this section. If the licensee submits the
certification of financial assurance

rather than a decommissioning funding
plan, the licensee shall include a
decommissioning funding plan in any
application for license renewal.

(3) Each holder of a specific license
issued before July 27, 1990, and of a
type described in paragraph (b) of this
section shall submit, on or before July
27, 1990, a decommissioning funding
plan as described, in paragraph (e) of
this section, or a certification of
financial assurance for
decommissioning in accordance with
the criteria set forth in this section.

(4) Any licensee who has submitted
an application before July 27, 1990, for
renewal of license in accordance with
§30.37 shall provide financial assurance
for decommissioning in accordance
with paragraphs (a) and (b) of this
section. This assurance must be
submitted when this rule becomes
effective November 24, 1995.

* * * * *

(e) Each decommissioning funding
plan must contain a cost estimate for
decommissioning and a description of
the method of assuring funds for
decommissioning from paragraph (f) of
this section, including means for
adjusting cost estimates and associated
funding levels periodically over the life
of the facility. The decommissioning
funding plan must also contain a
certification by the licensee that
financial assurance for
decommissioning has been provided in
the amount of the cost estimate for
decommissioning and a signed original
of the financial instrument obtained to
satisfy the requirements of paragraph (f)
of this section.

* * * * *

3. Section 30.36 is amended by
redesignating paragraphs (e) through (j)
as (f) through (k) and adding a new
paragraph (e) to read as follows:

§30.36 Expiration and termination of
licenses and decommissioning of sites and
separate buildings or outdoor areas.

* * * * *

(e) Coincident with the notification
required by paragraph (d) of this
section, the licensee shall maintain in
effect all decommissioning financial
assurances established by the licensee
pursuant to 8 30.35 in conjunction with
a license issuance or renewal or as
required by this section. The amount of
the financial assurance must be
increased, or may be decreased, as
appropriate, to cover the detailed cost
estimate for decommissioning
established pursuant to paragraph
(9)(4)(v) of this section.

(1) Any licensee who has not
provided financial assurance to cover
the detailed cost estimate submitted

with the decommissioning plan shall do
so when this rule becomes effective
November 24, 1995.

(2) Following approval of the
decommissioning plan, a licensee may
reduce the amount of the financial
assurance as decommissioning proceeds
and radiological contamination is
reduced at the site with the approval of
the Commission.

* * * * *

PART 40—DOMESTIC LICENSING OF
SOURCE MATERIAL

4. The authority citation for part 40
continues to read as follows:

Authority: Secs. 62, 63, 64, 65, 81, 161,
182, 183, 186, 68 Stat. 932, 933, 935, 948,
953, 954, 955, as amended, secs. 11e2, 83, 84,
Pub. L. 95-604, 92 Stat. 3033, as amended,
3039, sec. 234, 83 Stat. 444, as amended (42
U.S.C. 2014(e)(2), 2092, 2093, 2094, 2095,
2111, 2113, 2114, 2201, 2232, 2233, 2236,
2282); sec. 274, Pub. L. 86-373, 73 Stat. 688
(42 U.S.C. 2021); secs. 201, as amended, 202,
206, 88 Stat. 1242, as amended, 1244, 1246
(42 U.S.C. 5841, 5842, 5846); sec. 275, 92
Stat. 3021, as amended by Pub. L. 97-415, 96
Stat. 2067 (42 U.S.C. 2022).

Section 40.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 as amended by
Pub. L. 102-486, sec. 2902, 106 Stat. 3123 (42
U.S.C. 5851). Section 40.31(g) also issued
under sec. 122, 68 Stat. 939 (42 U.S.C. 2152).
Section 40.46 also issued under sec. 184, 68
Stat. 954, as amended (42 U.S.C. 2234),
Section 40.71 also issued under sec. 187, 68
Stat. 955 (42 U.S.C. 2237).

5. Section 40.36 is amended by
revising paragraphs (b)(2), (c)(2), (c)(3),
and (d) and by adding a new paragraph
(c)(4) to read as follows:

8§40.36 Financial assurance and
recordkeeping for decommissioning.
* * * * *

(b) * K X

(2) Submit a certification that
financial assurance for
decommissioning has been provided in
the amount of $150,000 using one of the
methods described in paragraph (e) of
this section. For an applicant, this
certification may state that the
appropriate assurance will be obtained
after the application has been approved
and the license issued but before the
receipt of licensed material. If the
applicant defers execution of the
financial instrument until after the
license has been issued, a signed
original of the financial instrument
obtained to satisfy the requirements of
paragraph (e) of this section must be
submitted to NRC prior to receipt of
licensed material. If the applicant does
not defer execution of the financial
instrument, the applicant shall submit
to NRC, as part of the certification, a
signed original of the financial
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instrument obtained to satisfy the
requirements of paragraph (e) of this
section.

c * * *

(2) Each holder of a specific license
issued before July 27, 1990, and of a
type described in paragraph (a) of this
section shall submit, on or before July
27, 1990, a decommissioning funding
plan as described in paragraph (d) of
this section or a certification of financial
assurance for decommissioning in an
amount at least equal to $750,000 in
accordance with the criteria set forth in
this section. If the licensee submits the
certification of financial assurance
rather than a decommissioning funding
plan, the licensee shall include a
decommissioning funding plan in any
application for license renewal.

(3) Each holder of a specific license
issued before July 27, 1990, and of a
type described in paragraph (b) of this
section shall submit, on or before July
27, 1990, a decommissioning funding
plan, as described in paragraph (d) of
this section, or a certification of
financial assurance for
decommissioning in accordance with
the criteria set forth in this section.

(4) Any licensee who has submitted
an application before July 27, 1990, for
renewal of license in accordance with
§40.43 shall provide financial assurance
for decommissioning in accordance
with paragraphs (a) and (b) of this
section. This assurance must be
submitted when this rule becomes
effective November 24, 1995.

(d) Each decommissioning funding
plan must contain a cost estimate for
decommissioning and a description of
the method of assuring funds for
decommissioning from paragraph (e) of
this section, including means for
adjusting cost estimates and associated
funding levels periodically over the life
of the facility. The decommissioning
funding plan must also contain a
certification by the licensee that
financial assurance for
decommissioning has been provided in
the amount of the cost estimate for
decommissioning and a signed original
of the financial instrument obtained to
satisfy the requirements of paragraph (e)
of this section.

* * * * *

6. Section 40.42 is amended by
redesignating paragraphs (e) through (k)
as (f) through (I) and adding a new
paragraph (e) to read as follows:

§40.42 Expiration and termination of
licenses and decommissioning of sites and
separate or outdoor areas.
* * * * *

(e) Coincident with the notification
required by paragraph (d) of this

section, the licensee shall maintain in
effect all decommissioning financial
assurances established by the licensee
pursuant to 840.36 in conjunction with
a license issuance or renewal or as
required by this section. The amount of
the financial assurance must be
increased, or may be decreased, as
appropriate, to cover the detailed cost
estimate for decommissioning
established pursuant to paragraph
(9)(4)(v) of this section.

(1) Any licensee who has not
provided financial assurance to cover
the detailed cost estimate submitted
with the decommissioning plan shall do
so when this rule becomes effective
November 24, 1995.

(2) Following approval of the
decommissioning plan, a licensee may
reduce the amount of the financial
assurance as decommissioning proceeds
and radiological contamination is
reduced at the site with the approval of
the Commission.

* * * * *

PART 70—DOMESTIC LICENSING OF
SPECIAL NUCLEAR MATERIAL

7. The authority citation for Part 70
continues to read as follows:

Authority: Secs. 51, 53, 161, 182, 183, 68
Stat. 929, 930, 948, 953, 954, as amended,
sec. 234, 83 Stat. 444, as amended (42 U.S.C.
2071, 2073, 2201, 2232, 2233, 2282); Secs.
201, as amended, 202, 204, 206, 88 Stat.
1242, as amended, 1244, 1245, 1246 (42
U.S.C. 5841), 5842, 5845, 5846).

Sections 70.1(c) and 70.20(b) also issued
under secs. 135, 141 Pub. L. 97-425, 96 Stat.
2232, 2241 (42 U.S.C. 10155, 10161). Section
70.7 also issued under Pub. L. 95-601, sec.
10, 92 Stat. 2951 as amended by Pub. L. 102—
486, sec. 2902, 106 Stat. 3123 (42 U.S.C.
5851). Section 70.21(g) also issued under sec.
122, 68 Stat. 939 (42 U.S.C. 2152). Section
70.31 also issued under sec. 57d, Pub. L. 93—
377, 86 Stat. 475 (42 U.S.C. 2077). Sections
70.36 and 70.44 also issued under sec. 184,
68 Stat. 954, as amended (42 U.S.C. 2234).
Section 70.61 also issued under secs. 186,
187, 68 Stat. 955 (42 U.S.C. 2236, 2237).
Section 70.62 also issued under sec. 106, 68
Stat. 939, as amended (42 U.S.C. 2138).

8. Section 70.25 is amended by
revising paragraphs (b)(2), (c)(2), (c)(3),
and (e) and by adding a new paragraph
(c)(4) to read as follows:

§70.25 Financial assurance and
recordkeeping for decommissioning.
* * * * *

b * * *

(2) Submit a certification that
financial assurance for
decommissioning has been provided in
the amount prescribed by paragraph (d)
of this section using one of the methods
described in paragraph (f) of this
section. For an applicant, this

certification may state that the
appropriate assurance will be obtained
after the application has been approved
and the license issued but before the
receipt of licensed material. If the
applicant defers execution of the
financial instrument until after the
license has been issued, a signed
original of the financial instrument
obtained to satisfy the requirements of
paragraph (f) of this section must be
submitted to NRC before receipt of
licensed material. If the applicant does
not defer execution of the financial
instrument, the applicant shall submit
to NRC, as part of the certification, a
signed original of the financial
instrument obtained to satisfy the
requirements of paragraph (f) of this
section.

(C) * * %

(2) Each holder of a specific license
issued before July 27, 1990, and of a
type described in paragraph (a) of this
section shall submit, on or before July
27, 1990, a decommissioning funding
plan as described in paragraph (e) of
this section or a certification of financial
assurance for decommissioning in an
amount at least equal to $750,000 in
accordance with the criteria set forth in
this section. If the licensee submits the
certification of financial assurance
rather than a decommissioning funding
plan at this time, the licensee shall
include a decommissioning funding
plan in any application for license
renewal.

(3) Each holder of a specific license
issued before July 27, 1990, and of a
type described in paragraph (b) of this
section shall submit, on or before July
27, 1990, a decommissioning funding
plan, described in paragraph (e) of this
section, or a certification of financial
assurance for decommissioning in
accordance with the criteria set forth in
this section.

(4) Any licensee who has submitted
an application before July 27, 1990, for
renewal of license in accordance with
§70.33 shall provide financial assurance
for decommissioning in accordance
with paragraphs (a) and (b) of this
section. This assurance must be
submitted when this rule becomes
effective November 24, 1995.

* * * * *

(e) Each decommissioning funding
plan must contain a cost estimate for
decommissioning and a description of
the method of assuring funds for
decommissioning from paragraph (f) of
this section, including means for
adjusting cost estimates and associated
funding levels periodically over the life
of the facility. The decommissioning
funding plan must also contain a
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certification by the licensee that
financial assurance for
decommissioning has been provided in
the amount of the cost estimate for
decommissioning and a signed original
of the financial instrument obtained to
satisfy the requirements of paragraph (f)
of this section.

* * * * *

9. Section 70.38 is amended by
redesignating paragraph (e) through (j)
as (f) through (k) and adding a new
paragraph (e) to read as follows:

§70.38 Expiration and termination of
licenses and decommissioning of sites and
separate buildings or outdoor areas.

* * * * *

(e) Coincident with the notification
required by paragraph (d) of this
section, the licensee shall maintain in
effect all decommissioning financial
assurances established by the licensee
pursuant to 8 30.35 in conjunction with
a license issuance or renewal or as
required by this section. The amount of
the financial assurance must be
increased, or may be decreased, as
appropriate, to cover the detailed cost
estimate for decommissioning
established pursuant to paragraph
(9)(4)(v) of this section.

(1) Any licensee who has not
provided financial assurance to cover
the detailed cost estimate submitted
with the decommissioning plan shall do
so when this rule becomes effective
November 24, 1995.

(2) Following approval of the
decommissioning plan, a licensee may
reduce the amount of the financial
assurance as decommissioning proceeds
and radiological contamination is
reduced at the site with the approval of
the Commission.

* * * * *

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL AND HIGH-LEVEL
RADIOACTIVE WASTE

10. The authority citation for part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81, 161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended, (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274 Pub.
L. 86-373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42

U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.

10, 92 Stat. 2951 as amended by Pub. L. 102—
486, sec. 2902, 106 Stat. 3123 (42 U.S.C.
5851); sec. 102, Pub. L. 91-190, 83 Stat. 853)
(42 U.S.C. 4332); Secs. 131, 132, 133, 135,

137, 141, Pub. L. 97-425, 96 Stat. 2229, 2230,
2232, 2241, sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168).

Section 72.44(g) also issued under secs.
142(b) and 148 (c), (d), Pub. L. 100-203, 101
Stat. 1330-232, 1330-236 (42 U.S.C.
10162(b), 10168 (c), (d)). Section 72.46 also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134 Pub. L. 97-425, 96 Stat. 2230
(42 U.S.C. 10154). Section 72.96(d) also
issued under sec. 145(g), Pub. L. 100-203,
101 Stat. 1330-235 (42 U.S.C. 10165(g)).
Subpart J also issued under secs. 2(2), 2(15),
2(19), 117(a), 141(h), Pub. L. 97-425, 96 Stat.
2202, 2203, 2204, 2222, 2244 (42 U.S.C.
10101, 10137(a), 10161(h)). Subparts K and L
are also issued under sec. 133, 98 Stat. 2230
(42 U.S.C. 10153) and sec. 218(a), 96 Stat.
2252 (42 U.S.C. 10198).

11. Section 72.54 is amended by
redesignating paragraph (e) through (1)
as (f) through (m) and adding a new
paragraph (e) to read as follows:

§72.54 Expiration and termination of
licenses and decommissioning of sites and
separate buildings or outdoor areas.

* * * * *

(e) Coincident with the notification
required by paragraph (d) of this
section, the licensee shall maintain in
effect all decommissioning financial
assurances established by the licensee
pursuant to § 72.30 in conjunction with
a license issuance or renewal or as
required by this section. The amount of
the financial assurance must be
increased, or may be decreased, as
appropriate, to cover the detailed cost
estimate for decommissioning
established pursuant to paragraph (g)(5)
of this section.

(1) Any licensee who has not
provided financial assurance to cover
the detailed cost estimate submitted
with the decommissioning plan shall do
so when this rule becomes effective
November 24, 1995.

(2) Following approval of the
decommissioning plan, a licensee may
reduce the amount of the financial
assurance as decommissioning proceeds
and radiological contamination is
reduced at the site with the approval of
the Commission.

* * * * *

Dated at Rockville, MD., this 20th day of
July, 1995.

For the Nuclear Regulatory Commission.
John C. Hoyle,

Secretary of the Commission.
[FR Doc. 95-18315 Filed 7-25-95; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 931
[Docket No. 950616158-5158-01]

RIN 0648-AI04
Coastal Energy Impact Program

AGENCY: Office of Ocean and Coastal
Resource Management (OCRM),
National Ocean Service (NOS), National
Oceanic and Atmospheric
Administration (NOAA), Department of
Commerce (DOC).

ACTION: Final Rule; removal.

SUMMARY: This final rule removes
regulations implementing the Coastal
Energy Impact Program (CEIP), which
was established in 1976 under then-
section 308 of the Coastal Zone
Management Act (CZMA) to provide
coastal states and units of general
purpose local governments (local
governments) in such states with
Federal financial assistance to meet
certain needs that result from specified
energy development activities. In the
1990 amendments to the CZMA the
CEIP was terminated and, therefore, the
implementing regulations are, for the
most part, obsolete. Further, for those
particular coastal states and local
governments with outstanding CEIP
loans, NOAA will continue to apply
relevant provisions to such CEIP loan
holders by providing actual and timely
notice of their continued applicability.
Therefore, the regulations need no
longer be retained in the Code of
Federal Regulations (CFR).

EFFECTIVE DATE: July 26, 1995.

FOR FURTHER INFORMATION CONTACT:
James Lawless, Deputy Director, Office
of Ocean and Coastal Resource
Management, at (301) 713-3155.

SUPPLEMENTARY INFORMATION: In March
1995, President Clinton issued a
directive to Federal agencies regarding
their responsibilities under his
Regulatory Reinvention Initiative. This
initiative is part of the National
Performance Review and calls for
immediate, comprehensive regulatory
reform. The President directed all
agencies to undertake an exhaustive
review of all their regulations—with an
emphasis on eliminating or modifying
those that are obsolete or otherwise in
need of reform. This final rule
represents one of the first steps in
NOAA'’s response to this new directive.
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Coastal Energy Impact Program

The CEIP was established in 1976
under then-section 308 of the Coastal
Zone Management Act (CZMA), 16
U.S.C. 14564, to provide coastal states
and local governments in such states
with Federal financial assistance to
meet certain needs that result from
specified energy development activities.
In the 1990 amendments to the CZMA
(Pub. L. 101-508), section 308 was
amended by: (1) Terminating any future
CEIP loans, although obligations of any
coastal state or local government to
repay loans made prior to the 1990
amendments remain in effect; and (2)
establishing the Coastal Zone
Management Fund as, inter alia, the
repository for such CEIP loan
repayments. As the CEIP has been
terminated, the administrative
regulations, Part 931, for this program
are, for the most part, obsolete and need
not be retained in the CFR. For the
particular coastal states and local
governments that have outstanding CEIP
loans and therefore must repay the loans
to the Coastal Zone Management Fund,
NOAA will continue to apply the
applicable provisions of Part 931.
However, although such provisions
shall continue to apply, it is not
necessary to retain them in the CFR
because, in part, such provisions have
particular applicability to only those
coastal states and local governments
with outstanding CEIP loans.
Accordingly, NOAA will provide copies
of the relevant provisions of Part 931,
with instructions that they continue to
apply, directly to those particular
coastal states and local governments
that have outstanding CEIP loans.
Therefore, the particular coastal states
and local governments with outstanding
CEIP loans will have, in addition to the
constructive notice provided by this
final rule, actual and timely notice of
the continued application of the
repayment provisions of Part 931, and
such coastal states and local
governments shall continue to comply
with all the terms and conditions of
such provisions of part 931. See 5 U.S.C.
552(a). Accordingly, NOAA is removing
part 931, the CEIP regulations, from
Title 15 of the CFR.

NOAA has determined that because
this rule is a matter relating to loans,
grants, benefits or contracts, it is not
subject to the Administrative Procedure
Act (APA) requirements of prior notice,
opportunity for comment, or delayed
effective date (5 U.S.C. 553).
Accordingly, this rule is being made
effective immediately upon publication.

Executive Order 12866

For purposes of Executive Order
12866, this final rule is determined to be
not significant.

Regulatory Flexibility Act

Notice and comment for this rule are
not required by the APA or any other
law. Therefore, a regulatory flexibility
analysis is not required under the
Regulatory Flexibility Act (Pub. L. 96—
354).

Paperwork Reduction Act

This regulation contains no
information collection requirements
which are subject to review and
approval by OMB under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3500
et seq.).

Authority: Coastal Zone Management Act
of 1972, is amended, 16 U.S.C. 1451 et seq.

List of Subjects in 15 CFR Part 931

Coastal zone, Grant programs—
natural resources, Natural resources,
and Reporting and recordkeeping
requirements.

Dated: June 28, 1995.

David Evans,

Acting Deputy Assistant Administrator for
Ocean Services and Coastal Zone
Management.

Accordingly, for the reasons set forth
in the preamble and under the authority
of 16 U.S.C. 1451 et seq., Chapter IX of
Title 15 of the Code of Federal
Regulations is amended as follows:

PART 931—[REMOVED]

1. Part 931 is removed.

[FR Doc. 95-17745 Filed 7-25-95; 8:45 am]
BILLING CODE 3510-08-M

DEPARTMENT OF JUSTICE
Office of Justice Programs

28 CFR Part 70
[OJP No. 1004; AG Order No. 1980-95]
RIN 1121-AA18

Uniform Administrative Requirements
for Grants and Agreements With
Institutions of Higher Education,
Hospitals and Other Non-Profit
Organizations

January 23, 1995.
AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: On November 29, 1993, the
Office of Management and Budget
(OMB) published a revision of OMB

Circular A-110. The Circular is
applicable to awards made by Federal
agencies and subawards made by States
to nongovernmental entities. This rule
implements the OMB Circular A-110.

FOR FURTHER INFORMATION CONTACT:
Cynthia J. Schwimer, Director, Financial
Management Division, Office of the
Comptroller, Office of Justice Programs
at 202—-307-3186.

EFFECTIVE DATE: July 26, 1995.

SUPPLEMENTARY INFORMATION: This final
rule amends 28 CFR by setting forth a
new part 70 to enact the changes
established by revised OMB Circular A—
110, “Uniform Administrative
Requirements for Grants and
Agreements with Institutions of Higher
Education, Hospitals and Other Non-
Profit Institutions,” published by OMB
on November 29, 1993 (58 FR 62992).

In November 1990, OMB established
an interagency task force to revise
Circular A-110. The task force
developed a proposed revision of the
Circular, which OMB published with a
request for comments on August 27,
1992 (57 FR 39018). After considering
the over 200 comments from a wide
variety of Federal and non-Federal
respondents, OMB published the final
revised Circular in the Federal Register
on November 29, 1993 (58 FR 62992).

OMB Circular A-110 sets forth
government-wide standards governing
Federal agency administration of grants
and other agreements with institutions
of higher education, hospitals and other
non-profit organizations. Federal
agencies must apply the provisions of
the Circular in making awards to the
covered entities; all primary recipients
(including governments) of Federal
awards must also apply the Circular’s
provisions to any subawards they make
to such entities. Those provisions that
affect Federal agencies were effective on
December 29, 1993 (58 FR 62992-93).
With respect to the Circular’s
application to recipients of Federal
agency awards, OMB’s notice directed
each agency to promulgate its own rules
adopting the provisions of the Circular
(58 FR 62992-93).

Agency specific rules must follow the
provisions of the Circular unless OMB
has granted the agency an exception for
classes of recipients of awards from a
particular requirement of the Circular
(58 FR 62992, 62995). The terms of the
Circular, however, permit Federal
awarding agencies to make exceptions
on an award-by-award basis without
prior OMB approval and to apply less
restrictive requirements in the case of
small awards. Where a conflict exists
between a provision of the Circular and
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a statute, the statute governs (58 FR
62992-93, 62995).

With respect to our implementation of
the Circular, in general, we have
faithfully followed its provisions.
However, in several instances we have
either elaborated on a provision or
modified it to make it pertain more
clearly to the Department of Justice’s
(the Department) environment.
Directives made strictly to the Federal
agencies and not to grantees have been
deleted.

A notice of proposed rulemaking is
not necessary for this regulation because
OMB obtained public comments in the
development of the Circular, and the
Circular was written in a regulatory
format. Furthermore, OMB requires that
Federal agencies implement the Circular
within six months of its publication.

Impact Analysis
1. Executive Order 12866

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, 1(b), Principles of
Regulation. This rule is not a significant
regulatory action under Executive Order
12866, 3(f), Regulatory Planning and
Review, and accordingly, this rule has
not been reviewed by OMB.

2. Regulatory Flexibility Act

This rule has been reviewed in
accordance with the requirements of the
Regulatory Flexibility Act of 1980 (5
U.S.C. 601 et seq.) The Attorney General
has determined that compliance with
the rule would not have a significant
economic impact on a substantial
number of small entities and, therefore,
a Regulatory Flexibility Analysis is not
required.

3. Paperwork Reduction Act

The information collection
requirements contained in this rule are
cleared by OMB as Standard Forms.

Catalog of Federal Domestic Assistance

This rule affects all of the grant
programs administered by the
Department.

List of Subjects in 28 CFR Part 70

Accounting; Administrative practice
and procedures; Grant programs—
health; Grant programs—social
programs; Grants administration; and
Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble, Title 28, Chapter | of the Code
of Federal Regulations is amended by
adding the new part 70 as set forth
below.

PART 70—UNIFORM ADMINISTRATIVE
REQUIREMENTS FOR GRANTS AND
AGREEMENTS (INCLUDING
SUBAWARDS) WITH INSTITUTIONS OF
HIGHER EDUCATION, HOSPITALS
AND OTHER NON-PROFIT
ORGANIZATIONS

Subpart A—General

Sec.
70.1
70.2
70.3
70.4
70.5

Purpose and applicability.
Definitions.

Effect on other issuances.
Deviations.

Subawards.

Subpart B—Pre-Award Requirements

70.10 Purpose.

70.11 Pre-award policies.

70.12 Forms for applying for Federal
assistance.

70.13 Debarment and suspension.

70.14 Special award conditions.

70.15 Metric system of measurement.

70.16 Resource Conservation and Recovery
Act (RCRA) (Pub. L. 94-580 Codified at
42 U.S.C. 6962).

70.17 Certifications and representations.

Subpart C—Post-Award Requirements

Financial and Program Management

70.20 Purpose of financial and program
management.

70.21 Standards for financial management
systems.

70.22 Payment.

70.23 Cost sharing or matching.

70.24 Program income.

70.25 Revision of budget and program
plans.

70.26 Non-Federal audits.

70.27 Allowable costs.

70.28 Period of availability of funds.

Property Standards

70.30 Purpose of property standards.

70.31 Insurance coverage.

70.32 Real property.

70.33 Federally-owned and exempt
property.

70.34 Equipment.

70.35 Supplies and other expendable
property.

70.36 Intangible property.

70.37 Property trust relationship.

Procurement Standards

70.40 Purpose of procurement standards.
70.41 Recipient responsibilities.

70.42 Codes of conduct.

70.43 Competition.

70.44 Procurement procedures.

70.45 Cost and price analysis.

70.46 Procurement records.

70.47 Contract administration.

70.48 Contract provisions.

Reports and Records

70.50 Purpose of reports and records.

70.51 Monitoring and reporting program
performance.

70.52 Financial reporting.

70.53 Retention and access requirements for
records.

Termination and Enforcement

70.60 Purpose of termination and
enforcement.

70.61 Termination.

70.62 Enforcement.

Subpart D—After-the-Award Requirements

70.70 Purpose.

70.71 Closeout procedures.

70.72 Subsequent adjustments and
continuing responsibilities.

70.73 Collection of amounts due.

Appendix A to Part 70—Contract Provisions

Authority: 5 U.S.C. 301; the Omnibus
Crime Control and Safe Streets Act of 1968,
42 U.S.C. 3711, et seq. (as amended); Juvenile
Justice and Delinquency Prevention Act of
1974, 42 U.S.C. 5601, et seq. (as amended);
Victims of Crime Act of 1984, 42 U.S.C.
10601, et seq. (as amended); 18 U.S.C. 4042,
4351-4353.

Subpart A—General

§70.1 Purpose and applicability.

This part establishes uniform
administrative requirements for the
Department grants and agreements
awarded to institutions of higher
education, hospitals, and other non-
profit organizations. It also establishes
rules governing how State, local and
Indian tribal governments shall
administer subawards to
nongovernmental entities.

§70.2 Definitions.

(a) Accrued expenditures means the
charges incurred by the recipient during
a given period requiring the provision of
funds for:

(1) Goods and other tangible property
received;

(2) Services performed by employees,
contractors, subrecipients, and other
payees; and,

(3) Other amounts becoming owed
under programs for which no current
services or performance is required.

(b) Accrued income means the sum of:

(1) Earnings during a given period
from

(i) Services performed by the
recipient, and

(ii) Goods and other tangible property
delivered to purchasers, and

(2) Amounts becoming owed to the
recipient for which no current services
or performance is required by the
recipient.

(c) Acquisition cost of equipment
means the net invoice price of the
equipment, including the cost of
modifications, attachments, accessories,
or auxiliary apparatus necessary to
make the property usable for the
purpose for which it was acquired.
Other charges, such as the cost of
installation, transportation, taxes, duty
or protective in-transit insurance, shall
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be included or excluded from the unit
acquisition cost in accordance with the
recipient’s regular accounting practices.

(d) Advance means a payment made
by Treasury check or other appropriate
payment mechanism to a recipient upon
its request either before outlays are
made by the recipient or through the use
of predetermined payment schedules.

(e) Award means financial assistance
that provides support or stimulation to
accomplish a public purpose. Awards
include grants and other agreements in
the form of money or property in lieu
of money, by the Department to an
eligible recipient. The term does not
include: Technical assistance, which
provides services instead of money;
other assistance in the form of loans,
loan guarantees, interest subsidies, or
insurance; direct payments of any kind
to individuals; and, contracts which are
required to be entered into and
administered under procurement laws
and regulations.

(f) Cash contributions means the
recipient’s cash outlay, including the
outlay of money contributed to the
recipient by third parties.

(9) Closeout means the process by
which the Department determines that
all applicable administrative actions
and all required work of the award have
been completed by the recipient and the
Department.

(h) Contract means a procurement
contract under an award or subaward,
and a procurement subcontract under a
recipient’s or subrecipient’s contract.

(i) Cost sharing or matching means
the portion of project or program costs
not borne by the Federal Government.

(j) The Department refers to the
United States Department of Justice
awarding agencies, which include the
Office of Justice Programs (OJP),
Community Relation Service (CRS),
United States Marshals Service (USMS),
National Institute of Corrections (NIC),
Office of Special Counsel (OSC), and the
Civil Rights Division (CRD).

(k) Date of completion means the date
on which all work under an award is
completed or the date on the award
document, or any supplement or
amendment thereto, on which the
Department sponsorship ends.

(I) Disallowed costs means those
charges to an award that the Department
determines to be unallowable, in
accordance with the applicable Federal
cost principles or other terms and
conditions contained in the award.

(m) Equipment means tangible
nonexpendable personal property
including exempt property charged
directly to the award having a useful life
of more than one year and an
acquisition cost of $5000 or more per

unit. However, consistent with recipient
policy, lower limits may be established.

(n) Excess property means property
under the control of the Department
that, as determined by the head thereof,
is no longer required for its needs or the
discharge of its responsibilities.

(0) Exempt property means tangible
personal property acquired in whole or
in part with Federal funds, where the
Department has statutory authority to
vest title in the recipient without further
obligation to the Federal Government.
An example of exempt property
authority is contained in the Federal
Grant and Cooperative Agreement Act
(31 U.S.C. 6306), for property acquired
under an award to conduct basic or
applied research by a non-profit
institution of higher education or non-
profit organization whose principal
purpose is conducting scientific
research.

(p) Federal funds authorized means
the total amount of Federal funds
obligated by the Federal Government for
use by the recipient. This amount may
include any authorized carryover of
unobligated funds from prior funding
periods when permitted by agency
regulations or agency implementing
instructions.

(q) Federal share of real property,
equipment, or supplies means that
percentage of the property’s acquisition
costs and any improvement
expenditures paid with Federal funds.

(r) Funding period means the period
of time when Federal funding is
available for obligation by the recipient.

(s) Independent Research and
Development costs means research and
development conducted by an
organization which is not sponsored by
Federal or non-Federal awards,
contracts, or other agreements.

(t) Intangible property and debt
instruments means, but is not limited to,
trademarks, copyrights, patents and
patent applications and such property
as loans, notes and other debt
instruments, lease agreements, stock
and other instruments of property
ownership, whether considered tangible
or intangible.

(u) Obligations means the amounts of
orders placed, contracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the recipient during
the same or a future period.

(v) Outlays or expenditures means
charges made to the project or program.
They may be reported on a cash or
accrual basis. For reports prepared on a
cash basis, outlays are the sum of cash
disbursements for direct charges for
goods and services, the amount of
indirect expense charged, the value of

third party in-kind contributions
applied and the amount of cash
advances and payments made to
subrecipients. For reports prepared on
an accrual basis, outlays are the sum of
cash disbursements for direct charges
for goods and services, the amount of
indirect expense incurred, the value of
in-kind contributions applied, and the
net increase (or decrease) in the
amounts owed by the recipient for
goods and other property received, for
services performed by employees,
contractors, subrecipients and other
payees and other amounts becoming
owed under programs for which no
current services or performance are
required.

(w) Personal property means property
of any kind except real property. It may
be tangible, having physical existence,
or intangible, having no physical
existence, such as copyrights, patents,
or securities.

(X) Prior approval means written
approval by an authorized official
evidencing prior consent.

(y) Program income means gross
income earned by the recipient that is
directly generated by a supported
activity or earned as a result of the
award (see exclusions in §70.24 (e) and
(h)). Program income includes, but is
not limited to, income from fees for
services performed, the use or rental of
real or personal property acquired under
Federally-funded projects, the sale of
commodities or items fabricated under
an award, license fees and royalties on
patents and copyrights, interest on loans
made with award funds, and income
from asset forfeitures accounted for from
the time of seizure. Interest earned on
advances of Federal funds is not
program income. Except as otherwise
provided in the Department regulations
or the terms and conditions of the
award, program income does not
include the receipt of principal on
loans, rebates, credits, discounts, etc., or
interest earned on any of them.

(z) Project costs means all allowable
costs, as set forth in the applicable
Federal costs principles, incurred by a
recipient and the value of the
contributions made by third parties in
accomplishing the objectives of the
award during the project period.

(aa) Project period means the period
established in the award document
during which Federal sponsorship
begins and ends.

(bb) Property means, unless otherwise
stated, real property, equipment,
intangible property and debt
instruments.

(cc) Real property means land,
including land improvements,
structures and appurtenances thereto,
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but excludes movable machinery and
equipment.

(dd) Recipient means an organization
receiving financial assistance directly
from the Department to carry out a
project or program. The term includes
public and private institutions of higher
education, public and private hospitals,
and other quasi-public and private non-
profit organizations such as, but not
limited to, community action agencies,
research institutes, educational
associations, and health centers. The
term may include commercial
organizations, foreign or international
organizations (such as agencies of the
United Nations) which are recipients,
subrecipients, or contractors or
subcontractors of recipients or
subrecipients at the discretion of the
Department. The term does not include
government-owned contractor-operated
facilities or research centers providing
continued support for mission-oriented,
large-scale programs that are
government-owned or controlled, or are
designed as Federally-funded research
and development centers.

(ee) Research and development means
all research activities, both basic and
applied, and all development activities
that are supported at universities,
colleges, and other non-profit
institutions. Research is defined as a
systematic study directed toward fuller
scientific knowledge or understanding
of the subject studied. ““Development” is
the systematic use of knowledge and
understanding gained from research
directed toward the production of useful
materials, devices, systems, or methods,
including design and development of
prototypes and processes. The term
research also includes activities
involving the training of individuals in
research techniques where such
activities utilize the same facilities as
other research and development
activities and where such activities are
not included in the instruction function.

(ff) Small awards means a grant or
cooperative agreement not exceeding
the small purchase threshold fixed at 41
U.S.C. 403(11) (currently $25,000).

(9g9) Subaward means an award of
financial assistance in the form of
money, or property in lieu of money,
made under an award by a recipient to
an eligible subrecipient or by a
subrecipient to a lower tier subrecipient.
The term includes financial assistance
when provided by any legal agreement,
even if the agreement is called a
contract, but does not include
procurement of goods and services nor
does it include any form of assistance
which is excluded from the definition of
“award” in §70.2(e).

(hh) Subrecipient means the legal
entity to which a subaward is made and
which is accountable to the recipient for
the use of the funds provided. The term
may include foreign or international
organizations (such as agencies of the
United Nations) at the discretion of the
Department.

(ii) Supplies means all personal
property excluding equipment,
intangible property, and debt
instruments as defined in this section,
and inventions of a contractor
conceived or first actually reduced to
practice in the performance of work
under a funding agreement (‘‘subject
inventions’’), as defined in 37 CFR part
401, “Rights to Inventions Made by
Nonprofit Organizations and Small
Business Firms Under Government
Grants, Contracts, and Cooperative
Agreements.”’

(jj) Suspension means an action by the
Department that temporarily withdraws
the Department sponsorship under an
award, pending corrective action by the
recipient or pending a decision to
terminate the award by the Department.
Suspension of an award is a separate
action from suspension under the
Department regulations implementing
Exec. Order No. 12549 and 12689,
“Debarment and Suspension.”

(kk) Termination means the
cancellation of the Department
sponsorship, in whole or in part, under
an agreement at any time prior to the
date of completion.

() Third party in-kind contributions
means the value of non-cash
contributions provided by non-Federal
third parties. Third party in-kind
contributions may be in the form of real
property, equipment, supplies and other
expendable property, and the value of
goods and services directly benefiting
and specifically identifiable to the
project or program.

(mm) Unliquidated obligations, for
financial reports prepared on a cash
basis, means the amount of obligations
incurred by the recipient that have not
been paid. For reports prepared on an
accrued expenditure basis, they
represent the amount of obligations
incurred by the recipient for which an
outlay has not been recorded.

(nn) Unobligated balance means the
portion of the funds authorized by the
Department that has not been obligated
by the recipient and is determined by
deducting the cumulative obligations
from the cumulative funds authorized.

(00) Unrecovered indirect cost means
the difference between the amount
awarded and the amount which could
have been awarded under the recipient’s
approved negotiated indirect cost rate.

(pp) Working capital advance means
a procedure where by funds are
advanced to the recipient to cover its
estimated disbursement needs for a
given initial period.

§70.3 Effect on other issuances.

For awards subject to this part, all
administrative requirements of codified
program regulations, program manuals,
handbooks and other nonregulatory
materials which are inconsistent with
the requirements of this part shall be
superseded, except to the extent they
are required by statute, or authorized in
accordance with the deviations
provision in §70.4.

§70.4 Deviations.

OMB, after consultation with the
Department’s Division of Financial
Management and Grants Administration
may grant exceptions for classes of
grants or recipients subject to the
requirements of this part when
exceptions are not prohibited by statute.
However, in the interest of maximum
uniformity, exceptions from the
requirements of this part shall be
permitted only in unusual
circumstances. The Department shall
apply more restrictive requirements to a
class of recipients when approved by
OMB. The Department may apply less
restrictive requirements when awarding
small awards, except for those
requirements which are statutory.
Exceptions on a case-by-case basis may
also be made by Department.

§70.5 Subawards.

Unless sections of this part
specifically exclude subrecipients from
coverage, all of the Department’s
recipients, including State and local
governments, shall apply the provisions
of this part to subrecipients performing
work under awards if such
subrecipients are institutions of higher
education, hospitals or other non-profit
organizations. State and local
government subrecipients are subject to
the provisions of regulations
implementing the grants management
common rule, “Uniform Administrative
Requirements for Grants and
Cooperative Agreements to State and
Local Governments,” published at 28
CFR part 66 (3/11/88).

Subpart B—Pre-Award Requirements

§70.10 Purpose.

Sections 70.11 through 70.17
prescribe forms and instructions and
other pre-award matters to be used in
applying for the Department’s awards.
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§70.11 Pre-award policies.

(a) Use of grants and cooperative
agreements, and contracts. In each
instance, the Department shall decide
on the appropriate award instrument
(i.e., grant, cooperative agreement, or
contract). The Federal Grant and
Cooperative Agreement Act (31 U.S.C.
6301-08) governs the use of grants,
cooperative agreements and contracts. A
grant or cooperative agreement shall be
used only when the principal purpose
of a transaction is to accomplish a
public purpose of support or
stimulation authorized by Federal
statute. The statutory criterion for
choosing between grants and
cooperative agreements is that for the
latter, “‘substantial involvement is
expected between the executive agency
and the State, local government, or other
recipient when carrying out the activity
contemplated in the agreement.”
Contracts shall be used when the
principal purpose is acquisition of
property or services for the direct
benefit or use of the Federal
Government.

(b) Public notice and priority setting.
The Department shall notify the public
of its intended funding priorities for
discretionary grant programs, unless
funding priorities are established by
Federal statute.

§70.12 Forms for applying for Federal
assistance.

(a) The Department shall comply with
the applicable report clearance
requirements of 5 CFR part 1320,
“*Controlling Paperwork Burdens on the
Public,” with regard to all forms used by
the Department as a supplement to the
Standard Form 424 (SF—-424) series.

(b) Applicants shall use the SF-424
series and instructions prescribed by the
Department.

(c) For the Department’s programs
covered by Exec. Order No. 12372,
“Intergovernmental Review of Federal
Programs,” the applicant shall complete
the appropriate sections of the SF-424
(Application for Federal Assistance)
indicating whether the application was
subject to review by the State Single
Point of Contact (SPOC). The name and
address of the SPOC for a particular
State can be obtained from the ““Catalog
of Federal Domestic Assistance.” The
SPOC shall advise the applicant
whether the program for which
application is made has been selected
by that State for review.

§70.13 Debarment and suspension.
Recipients shall comply with the
nonprocurement debarment and
suspension common rule implementing
Exec. Order No. 12549 and 12689,

“Debarment and Suspension.” This
common rule restricts subawards and
contracts with certain parties that are
debarred, suspended or otherwise
excluded from or ineligible for
participation in Federal assistance
programs or activities.

§70.14 Special award conditions.

If an applicant or recipient: Has a
history of poor performance, Is not
financially stable, Has a management
system that does not meet the standards
prescribed in this part, Has not
conformed to the terms and conditions
of a previous award, or Is not otherwise
responsible, the Department will impose
additional requirements as needed,
provided that such applicant or
recipient is notified in writing as to: The
nature of the additional requirements,
the reason why the additional
requirements are being imposed, the
nature of the corrective action needed,
the time allowed for completing the
corrective actions, and the method for
requesting reconsideration of the
additional requirements imposed. Any
special conditions will be promptly
removed once the conditions that
prompted them have been corrected.

§70.15 Metric system of measurement.

The Metric Conversion Act, as
amended by the Omnibus Trade and
Competitiveness Act (15 U.S.C. 205)
declares that the metric system is the
preferred measurement system for U.S.
trade and commerce. The Act requires
each Federal agency to establish a date
or dates in consultation with the
Secretary of Commerce, when the metric
system of measurement will be used in
the agency’s procurements, grants, and
other business-related activities. Metric
implementation may take longer where
the use of the system is initially
impractical or likely to cause significant
inefficiencies in the accomplishment of
Federally-funded activities. The
Department will follow the provisions
of Exec. Order No. 12770, “Metric Usage
in Federal Government Programs.”

§70.16 Resource Conservation and
Recovery Act (RCRA) (Pub. L. No. 94-580
codified at 42 U.S.C. 6962).

Under the Act, any State agency or
agency of a political subdivision of a
State which is using appropriated
Federal funds must comply with section
6002. Section 6002 requires that
preference be given in procurement
programs to the purchase of specific
products containing recycled materials
identified in guidelines developed by
the Environmental Protection Agency
(EPA) (40 CFR parts 247-254).
Accordingly, State and local institutions

of higher education, hospitals, and non-
profit organizations that receive direct
Federal awards or other Federal funds
shall give preference in their
procurement programs funded with
Federal funds to the purchase of
recycled products pursuant to the EPA
guidelines.

§70.17 Certifications and representations.

Unless prohibited by statute or
codified regulation, the Department will
allow recipients to submit certifications
and representations required by statute,
executive order, or regulation on an
annual basis, if the recipients have
ongoing and continuing relationships
with the agency. Annual certifications
and representations must be signed by
responsible officials with the authority
to ensure recipients’ compliance with
the pertinent requirements.

Subpart C—Post-Award Requirements
Financial and Program Management

§70.20 Purpose of financial and program
management.

Sections 70.21 through 70.28
prescribe standards for financial
management systems, methods for
making payments and rules for:
Satisfying cost sharing and matching
requirements, accounting for program
income, budget revision approvals,
making audits, determining allowability
of cost, and establishing fund
availability.

§70.21 Standards for financial
management systems.

(a) Recipients must relate financial
data to performance data and
development unit cost information
whenever practical.

(b) Recipients’ financial management
systems must provide for the following:
(1) Accurate, current and complete

disclosure of the financial results of
each Federally-sponsored project or
program in accordance with the
reporting requirements set forth in
§70.52. When the Department requires
reporting on an accrual basis from a
recipient that maintains its records on
other than an accrual basis, the recipient
will not be required to establish an
accrual accounting system. These
recipients may develop such accrual
data for its reports on the basis of an
analysis of the documentation on hand.

(2) Records that identify adequately
the source and application of funds for
Federally-sponsored activities. These
records must contain information
pertaining to Federal awards,
authorizations, obligations, unobligated
balances, assets, outlays, income and
interest.
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(3) Effective control over and
accountability for all funds, property
and other assets. Recipients must
adequately safeguard all such assets and
assure they are used solely for
authorized purposes.

(4) Comparison of outlays with budget
amounts for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data.

(5) Written procedures to minimize
the time elapsing between the transfer of
funds to the recipient from the U.S.
Treasury and the issuance or
redemption of checks, warrants or
payments by other means for program
purposes by the recipient. To the extent
that the provisions of the Cash
Management Improvement Act (CMIA)
(Pub. L. 101-453) govern, payment
methods of State agencies,
instrumentalities, and fiscal agents must
be consistent with CMIA Treasury-State
Agreements or the CMIA default
procedures codified at 31 CFR part 205,
“Withdrawal of Cash from the Treasury
for Advances under Federal Grant and
Other Programs.”

(6) Written procedures for
determining the reasonableness,
allocability and allowability of costs in
accordance with the provisions of the
applicable Federal cost principles and
the terms and conditions of the award.

(7) Accounting records including cost
accounting records that are supported
by source documentation.

(c) The Department, at its discretion,
may require adequate bonding and
insurance if the bonding and insurance
requirements of the recipient are not
deemed adequate to protect the interest
of the Federal Government.

(d) The Department will require
adequate fidelity bond coverage when
the recipient lacks sufficient coverage to
protect the Federal Government’s
interest.

(e) Where bonds are required in the
situations described above, the bonds
must be obtained from companies
holding certificates of authority as
acceptable sureties, as prescribed in 31
CFR part 223, ““‘Surety Companies Doing
Business with the United States.”

§70.22 Payment.

(a) Payment methods must minimize
the time elapsing between the transfer of
funds from the United States Treasury
and the issuance or redemption of
checks, warrants, or payment by other
means by the recipients. Payment
methods of State agencies or
instrumentalities must be consistent
with Treasury-State CMIA agreements
or default procedures codified at 31 CFR
part 205.

(b) Recipients may be paid in
advance, provided they maintain or
demonstrate the willingness to maintain
written procedures that minimize the
time elapsing between the transfer of
funds and disbursement by the
recipient, and financial management
systems that meet the standards for fund
control and accountability as
established in §70.21. Cash advances to
a recipient organization will be limited
to the minimum amounts needed and be
timed to be in accordance with the
actual, immediate cash requirements of
the recipient organization in carrying
out the purpose of the approved
program or project. The timing and
amount of cash advances must be as
close as is administratively feasible to
the actual disbursements by the
recipient organization for direct
program or project costs and the
proportionate share of any allowable
indirect costs.

(c) Whenever possible, advances will
be consolidated to cover anticipated
cash needs for all awards made by the
Department to the recipient.

(1) Advance payment mechanisms
include, but are not limited to, Treasury
check and electronic funds transfer.

(2) Advance payment mechanisms are
subject to 31 CFR part 205.

(3) Recipients may be authorized to
submit requests for advances and
reimbursements at least monthly when
electronic fund transfers are not used.

(d) Requests for Treasury check
advance payment must be submitted on
SF-270, “Request for Advance or
Reimbursement.”

(e) Reimbursement is the method that
will be used when the requirements in
paragraph (b) of this section cannot be
met. The Department may also use this
method on any construction agreement,
or if the major portion of the
construction project is accomplished
through private market financing or
Federal loans, and the Federal
assistance constitutes a minor portion of
the project.

(1) When the reimbursement method
is used, the Department will make
payment within 30 days after receipt of
the billing, unless the billing is
improper.

(2) Recipients will be authorized to
submit requests for reimbursement at
least monthly when electronic funds
transfers are not used.

(f) If a recipient cannot meet the
criteria for advance payments and the
Department has determined that
reimbursement is not feasible because
the recipient lacks sufficient working
capital, the Department may provide
cash on a working capital advance basis.
Under this procedure, the Department

will advance cash to the recipient to
cover its estimated disbursement needs
for an initial period generally geared to
the awardee’s disbursing cycle.
Thereafter, the Department will
reimburse the recipient for its actual
cash disbursements. The working
capital advance method of payment will
not be used for recipients unwilling or
unable to provide timely advances to
their subrecipient to meet the
subrecipient’s actual cash
disbursements.

(9) To the extent available, recipients
must disburse funds available from
repayments to and interest earned on a
revolving fund, program income,
rebates, refunds, contract settlements,
audit recoveries and interest earned on
such funds before requesting additional
cash payments.

(h) Unless otherwise required by
statute, the Department will not
withhold payments for proper charges
made by recipients at any time during
the project period unless paragraph (h)
(2) or (2) of this section apply.

(1) A recipient has failed to comply
with the project objectives, the terms
and conditions of the award, or the
Department’s reporting requirements.

(2) The recipient or subrecipient is
delingquent in a debt to the United States
as defined in OMB Circular A-129,
“Managing Federal Credit Programs.”
Under such conditions, DOS may, upon
reasonable notice, inform the recipient
that payments must not be made for
obligations incurred after a specified
date until the conditions are corrected
or the indebtedness to the Federal
Government is liquidated.

(i) Standards governing the use of
banks and other institutions as
depositories of funds advanced under
awards are as follows.

(1) Except for situations described in
paragraph (i)(2) of this section, the
Department will not require separate
depository accounts for funds provided
to a recipient or establish any eligibility
requirements for depositories for funds
provided to a recipient. However,
recipients must be able to account for
the receipt, obligation and expenditure
of funds.

(2) Advances of the Department funds
must be deposited and maintained in
insured accounts whenever possible.

(j) Consistent with the national goal of
expanding the opportunities for women-
owned and minority-owned business
enterprises, recipients are encouraged to
use women-owned and minority-owned
banks (a bank which is owned at least
fifty percent by women or minority
group members).

(k) Recipients must maintain
advances of the Department’s funds in
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interest bearing accounts, unless
paragraphs (k) (1), (2) or (3) of this
section apply.

(1) The recipient receives less than
$120,000 in Federal awards per year.

(2) The best reasonably available
interest bearing account would not be
expected to earn interest in excess of
$250 per year on Federal cash balances.

(3) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources.

(I) For those entities where CMIA and
its implementing regulations do not
apply, interest earned on Federal
advances deposited in interest bearing
accounts must be remitted annually to
Department of Health and Human
Services, (HHS), Payment Management
System, P.O. Box 6021, Rockville, MD
20852. Interest amounts up to $250 per
year may be retained by the recipient for
administrative expense. State
universities and hospitals must comply
with CMIA, as it pertains to interest. If
an entity subject to CMIA uses its own
funds to pay pre-award costs for
discretionary awards without prior
written approval from the Department,
it waives its right to recover the interest
under CMIA. In keeping with Electronic
Funds Transfer rules, (31 CFR part 206),
interest should be remitted to the HHS
Payment Management System through
an electronic medium such as the
FEDWIRE Deposit System. Recipients
which do not have this capability
should use a check.

(m) Recipients must use the SF-270,
Request for Advance or Reimbursement
or other standard form for all
nonconstruction programs when
electronic funds transfer is not used.

§70.23 Cost sharing or matching.

(a) All contributions, including cash
and third party in-kind, will be accepted
as part of the recipient’s cost sharing or
matching when such contributions meet
all of the following criteria.

(1) Are verifiable from the recipient’s
records.

(2) Are not included as contributions
for any other Federally-assisted project
or program.

(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program objectives.

(4) Are allowable under the applicable
cost principles.

(5) Are not paid by the Federal
Government under another award,
except where authorized by Federal
statute to be used for cost sharing or
matching.

(6) Are provided for in the approved
budget.

(7) Conform to other provisions of this
Part, as applicable.

(b) Unrecovered indirect costs may be
included as part of cost sharing or
matching only with the prior approval
of the Department.

(c) Values for recipient contributions
of services and property must be
established in accordance with the
applicable cost principles. If the
Department authorizes recipients to
donate buildings or land for
construction/facilities acquisition
projects or long-term use, the value of
the donated property for cost sharing or
matching must be the lesser of
paragraph (c) (1) or (2) of this section.

(1) The certified value of the
remaining life of the property recorded
in the recipient’s accounting records at
the time of donation.

(2) The current fair market value.
However, when there is sufficient
justification, the Department may
approve the use of the current fair
market value of the donated property,
even if it exceeds the certified value at
the time of donation to the project.

(d) Volunteer services furnished by
professional and technical personnel,
consultants, and other skilled and
unskilled labor may be counted as cost
sharing or matching if the service is an
integral and necessary part of an
approved project or program. Rates for
volunteer services must be consistent
with those paid for similar work in the
recipient’s organization. In those
instances in which the required skills
are not found in the recipient
organization, rates must be consistent
with those paid for similar work in the
labor market in which the recipient
competes for the kind of services
involved. In either case, paid fringe
benefits that are reasonable, allowable,
and allocable may be included in the
valuation.

(e) When an employer other than the
recipient furnishes the services of an
employee, these services must be valued
at the employee’s regular rate of pay
(plus an amount of fringe benefits that
are reasonable, allowable, and allocable,
but exclusive of overhead costs),
provided these services are in the same
skills for which the employee would
normally be paid.

(f) Donated supplies may include
such items as expendable equipment,
office supplies, laboratory supplies or
workshop and classroom supplies.
Value assessed to donated supplies
included in the cost sharing or matching
share must be reasonable and must not
exceed the fair market value of the
property at the time of the donation.

(9) The method used for determining
cost sharing or matching for donated

equipment, buildings and land for
which title passes to the recipient may
differ according to the purpose of the
award, if paragraph (g) (1) or (2) of this
section apply.

(2) If the purpose of the award is to
assist the recipient in the acquisition of
equipment, buildings or land, the total
value of the donated property may be
claimed as cost sharing or matching.

(2) If the purpose of the award is to
support activities that require the use of
equipment, buildings or land, normally
only depreciation or use charges for
equipment and buildings may be made.
However, the full value of equipment or
other capital assets and fair rental
charges for land may be allowed,
provided that the Department has
approved the charges.

(h) The value of donated property
must be determined in accordance with
the usual accounting policies of the
recipient, with the following
qualifications.

(1) The value of donated land and
buildings must not exceed its fair
market value at the time of donation to
the recipient as established by an
independent appraiser (e.g., certified
real property appraiser or General
Services Administration representative)
and certified by a responsible official of
the recipient.

(2) The value of donated equipment
must not exceed the fair market value of
equipment of the same age and
condition at the time of donation.

(3) The value of donated space must
not exceed the fair rental value of
comparable space as established by an
independent appraisal of comparable
space and facilities in a privately-owned
building in the same locality.

(4) The value of loaned equipment
must not exceed its fair rental value.

(5) The following requirements
pertain to the recipient’s supporting
records for in-kind contributions from
third parties.

(i) Volunteer services must be
documented and, to the extent feasible,
supported by the same methods used by
the recipient for its own employees.

(ii) The basis for determining the
valuation for personal service, material,
equipment, buildings and land must be
documented.

§70.24 Program income.

(a) The standards set forth in this
section requiring recipient organizations
to account for program income related
to projects financed in whole or in part
with Department funds.

(b) Except as provided in paragraph
(h) of this section, program income
earned during the project period must
be retained by the recipient and, in
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accordance with the Department
regulations or the terms and conditions
of the award, must be used in one or
more of the ways listed in the following:

(1) Added to funds committed to the
project by the Department and recipient
and used to further eligible project or
program objectives.

(2) Used to finance the non-Federal
share of the project or program.

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based.

(c) When the Department authorizes
the disposition of program income as
described in paragraphs (b)(1) or (b)(2),
of this section, program income in
excess of any limits stipulated must be
used in accordance with paragraph
(b)(3) of this section.

(d) In the event that the Department
does not specify in its regulations or the
terms and conditions of the award how
program income is to be used, paragraph
(b)(3), of this section applies
automatically to all projects or
programs.

(e) Unless the Department’s
regulations or the terms and conditions
of the award provide otherwise,
recipients will have no obligation to the
Federal Government regarding program
income earned after the end of the
project period.

(f) If authorized by the terms and
conditions of the award, costs incident
to the generation of program income
may be deducted from gross income to
determine program income, provided
these costs have not been charged to the
award.

(9) Proceeds from the sale of property
must be handled in accordance with the
requirements of the Property Standards
(See §870.30 through 70.37).

(h) Unless the terms and conditions of
the award provide otherwise, recipients
will have no obligation to the Federal
Government with respect to program
income earned from license fees and
royalties for copyrighted material,
patents, patent applications, trademarks,
and inventions produced under an
award. However, Patent and Trademark
Amendments (35 U.S.C. 18) apply to
inventions made under an experimental,
developmental, or research award.

(i) Recipients must account for seized
assets from the date of seizure until
forfeiture and liquidation of funds
occur.

§70.25 Revision of budget and program
plans.

(a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
may include either the Federal and non-

Federal share, or only the Federal share,
depending upon the Department’s
requirements. It must be related to
performance for program evaluation
purposes whenever appropriate.

(b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section.

(c) For nonconstruction awards,
recipients must request in writing prior
approval from the Department for one or
more of the following program or budget
related reasons:

(1) Change in the scope or the
objective of the project or program (even
if there is no associated budget revision
requiring prior written approval).

(2) Change in a key person specified
in the application or award document.

(3) The absence for more than three
months, or a 25 percent reduction in
time devoted to the project, by the
approved project director or principal
investigator.

(4) The need for additional Federal
funding.

(5) The transfer of amounts budgeted
for indirect costs to absorb increases in
direct costs, or vice versa, approval is
required by the Department.

(6) The inclusion, unless waived by
the Department, of costs that require
prior approval in accordance with OMB
Circular A-21, “Cost Principles for
Institutions of Higher Education,” OMB
Circular A-122, “Cost Principles for
Non-Profit Organizations,” or 45 CFR
Part 74 Appendix E, ““Principles for
Determining Costs Applicable to
Research and Development under
Grants and Contracts with Hospitals,” or
48 CFR part 31, “Contract Cost
Principles and Procedures,” as
applicable.

(7) The transfer of funds allotted for
training allowances (direct payment to
trainees) to other categories of expense.

(8) Unless described in the
application and funded in the approved
awards, the subaward, transfer or
contracting out of any work under an
award. This provision does not apply to
the purchase of supplies, material,
equipment or general support services.

(d) The Department restricts the
transfer of funds among direct cost
categories or programs, functions and
activities, without prior written
approval for awards in which the
Federal share of the project exceeds
$100,000 and the cumulative amount of
such transfers exceeds or is expected to
exceed ten percent of the total budget as
last approved by the Department. The
Department will not permit a transfer
that would cause any Federal
appropriation or part thereof to be used

for purposes other than those consistent
with the original intent of the
appropriation.

(e) All other changes to
nonconstruction budgets, except for the
changes described in paragraph (h) of
this section, do not require prior
approval.

(f) For construction awards, recipients
must request prior written approval
promptly from the Department for
budget revisions whenever paragraph (e)
(2), (2) or (3) of this section apply.

(1) The revision results from changes
in the scope or the objective of the
project or program.

(2) The need arises for additional
Department funds to complete the
project.

(3) A revision is desired which
involves specific costs for which prior
written approval requirements may be
imposed consistent with applicable
OMB cost principles listed in § 70.27.

(9) When the Department makes an
award that provides support for both
construction and nonconstruction work,
the Department will require the
recipient to request prior approval from
the Department before making any fund
or budget transfers between the two
types of work supported.

(h) For both construction and
nonconstruction awards, the
Department will require recipients to
notify the Department in writing
promptly whenever the amount of
Federal authorized funds is expected to
exceed the needs of the recipient for the
project period by more than $5000 or
five percent of the award, whichever is
greater. This notification will not be
required if an application for additional
funding is submitted for a continuation
award.

(i) When requesting approval for
budget revisions, recipients must use
the budget forms that were used in the
application unless the Department
indicates a letter of request suffices.

(j) Within thirty of the request for
budget revisions, the Department will
review the request and notify the
recipient whether the budget revisions
have been approved. If the revision is
still under consideration at the end of
thirty calendar days, the Department
will inform the recipient in writing of
the date when the recipient may expect
the decision.

§70.26 Non-Federal audits.

(a) Recipients and subrecipients that
are institutions of higher education or
other non-profit organizations are
subject to the audit requirements
contained in OMB Circular A-133,
“Audits of Institutions of Higher
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Education and Other Non-Profit
Institutions.”

(b) State and local governments are
subject to the audit requirements
contained in the Single Audit Act (31
U.S.C. 7501-7) and the Department’s
regulations implementing OMB Circular
A-128, “‘Audits of State and Local
Governments.”

(c) Hospitals not covered by the audit
provisions of OMB Circular A-133 and
commercial organizations must follow
the audit thresholds in OMB Circular
A-133 in determining whether to
conduct an audit in accordance with
Government Auditing Standards.

§70.27 Allowable costs.

(a) For each kind of recipient, there is
a set of Federal principles for
determining allowable costs.
Allowability of costs must be
determined in accordance with the cost
principles applicable to the entity
incurring the costs. Thus, allowability of
costs incurred by State, local or
Federally-recognized Indian tribal
governments is determined in
accordance with the provisions of OMB
Circular A-87, “Cost Principles for State
and Local Governments.” The
allowability of costs incurred by non-
profit organizations is determined in
accordance with the provisions of OMB
Circular A-122, ““Cost Principles for
Non-Profit Organizations.” The
allowability of costs incurred by
institutions of higher education is
determined in accordance with the
provisions of OMB Circular A-21, “Cost
Principles for Educational Institutions.”
The allowability of costs incurred by
commercial organizations and those
non-profit organizations listed in
Attachment C to Circular A-122 is
determined in accordance with the
provisions of the Federal Acquisition
Regulation (FAR) at 48 CFR part 31.

(b) OMB Circular A—122 does not
cover the treatment of bid and proposal
costs or independent research and
development costs. The following rules
apply to these costs for non-profit
organizations subject to the Circular.

(1) Bid and proposal costs. Bid and
proposal costs are the immediate costs
of preparing bids, proposals, and
applications for Federal and non-
Federal awards, contracts, and
agreements, including the development
of scientific, costs, and other data
needed to support the bids, proposals,
and applications. Bid and proposal costs
of the current accounting period are all
allowable as indirect costs. Bid and
proposal costs of past accounting
periods are unallowable in the current
period. However, if the recipient’s
established practice is to treat these

costs by some other method, they may
be accepted if they are found to be
reasonable and equitable. Bid and
proposal costs do not include
independent research and development
costs covered by paragraph (b)(2) of this
section, or preaward costs covered by
Attachment B, Paragraph 33 of OMB
Circular A-122.

(2) Independent Research and
Development costs. Independent
research and development shall must be
allocated its proportionate share of
indirect costs on the same basis as the
allocation of indirect costs to sponsored
research and development. The costs of
independent research and development,
including its proportionate share of
indirect costs, are unallowable.

§70.28 Period of availability of funds.
Where a funding period is specified,

a recipient must charge to the grant only

allowable costs resulting from

obligations incurred during the funding

period and any pre-award costs

authorized by the Department.

Property Standards

§70.30 Purpose of property standards.

Sections 70.31 through 70.37 sets
forth uniform standards governing
management and disposition of property
furnished by the Federal Government
whose cost was charged to a project
supported by a Federal award. The
Department will require recipients to
observe these standards under awards
and will not impose additional
requirements, unless specifically
required by Federal statute. The
recipient may use its own property
management standards and procedures
provided it observes the provisions of
§§70.31 through 70.37.

§70.31 Insurance coverage.

Recipients must, at a minimum,
provide the equivalent insurance
coverage for real property and
equipment acquired with Federal funds
as provided to property owned by the
recipient. Federally-owned property
need not be insured unless required by
the terms and conditions of the award.

§70.32 Real property.

(a) Title to real property will vest in
the recipient subject to the condition
that the recipient use the real property
for the authorized purpose of the project
as long as it is needed and will not
encumber the property without
approval of the Department.

(b) The recipient must obtain written
approval by the Department for the use
of real property in other Federally-
sponsored projects when the recipient
determines that the property is no

longer needed for the purpose of the
original project. Use in other projects
will be limited to those under Federally-
sponsored projects (i.e., awards) or
programs that have purposes consistent
with those authorized for support by the
Department.

(c) When the real property is no
longer needed as provided in
paragraphs (a) and (b) of this section,
the recipient must request disposition
instructions from the Department. The
Department will observe one or more of
the following disposition instructions.

(1) The recipient may be permitted to
retain title without further obligation to
the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attributable
to the Federal participation in the
project.

(2) The recipient may be directed to
sell the property under guidelines
provided by the Department and pay the
Federal Government for that percentage
of the current fair market value of the
property attributable to the Federal
participation in the project (after
deducting actual and reasonable selling
and fix-up expenses, if any, from the
sales proceeds). When the recipient is
authorized or required to sell the
property, proper sales procedures must
be established that provide for
competition to the extent practicable
and result in the highest possible return.

(3) The recipient may be directed to
transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such cases,
the recipient shall be entitled to
compensation for its attributable
percentage of the current fair market
value of the property.

§70.33 Federally-owned and exempt
property.

(a) Federally-owned property. (1) Title
to Federally-owned property remains
vested in the Federal Government.
Recipients may be required by the terms
and conditions of the award, to submit
annually an inventory listing of
Federally-owned property in their
custody to the Department. Upon
completion of the award or when the
property is no longer needed, the
recipient must report the property to the
Department for further Federal agency
utilization.

(2) If the Department has no further
need for the property, it will be declared
excess and reported to the General
Services Administration, unless the
Department has statutory authority to
dispose of the property by alternative
methods (e.g., the authority provided by
the Federal Technology Transfer Act (15
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U.S.C. 3710 (I)) to donate research
equipment to educational and non-
profit organizations in accordance with
Exec. Order No. 12821, “Improving
Mathematics and Science Education in
Support of the National Education
Goals.””) Appropriate instructions shall
be issued to the recipient by the
Department.

(b) Exempt property. The Department
will vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal
Government when such property is
“‘exempt property.”

§70.34 Equipment.

(a) Title to equipment acquired by a
recipient with Federal funds will vest in
the recipient, subject to conditions of
this section.

(b) The recipient must not use
equipment acquired with Federal funds
to provide services to non-Federal
outside organizations for a fee that is
less than private companies charge for
equivalent services, unless specifically
authorized by Federal statute, for as
long as the Federal Government retains
an interest in the equipment.

(c) The recipient must use the
equipment in the project or program for
which it was acquired as long as
needed, whether or not the project or
program continues to be supported by
Federal funds and must not encumber
the property without approval of the
Department. When no longer needed for
the original project or program, the
recipient must use the equipment in
connection with its other Federally-
sponsored activities, in the following
order of priority:

(1) Activities sponsored by the
Department which funded the original
project, then

(2) Activities sponsored by other
Federal awarding agencies.

(d) During the time that equipment is
used on the project or program for
which it was acquired, the recipient
must make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the
equipment was originally acquired. First
preference for such other use must be
given to other projects or programs
sponsored by the Department. Second
preference must be given to projects or
programs sponsored by other Federal
awarding agencies. If the equipment is
owned by the Federal Government, use
on other activities not sponsored by the
Federal Government may be permissible
if authorized in writing by the
Department. User charges must be
treated as program income.

(e) When acquiring replacement
equipment, the recipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the proceeds
to offset the costs of the replacement
equipment subject to the written
approval of the Department.

(f) The recipient’s property
management standards for equipment
acquired with Federal funds and
Federally-owned equipment must
include all of the following:

(1) Equipment records must be
maintained accurately and must include
the following information:

(i) A description of the equipment.

(if) Manufacturer’s serial number,
model number, Federal stock number,
national stock number, or other
identification number.

(iii) Source of the equipment,
including the award number.

(iv) Whether title vests in the
recipient or the Federal Government.

(v) Acquisition date (or date received,
if the equipment was furnished by the
Federal Government) and cost.

(vi) Information from which one can
calculate the percentage of Federal
participation in the cost of the
equipment (not applicable to equipment
furnished by the Federal Government).

(vii) Location and condition of the
equipment and the date the information
was reported.

(viii) Unit acquisition cost.

(ix) Ultimate disposition data,
including date of disposal and sales
price or the method used to determine
current fair market value where a
recipient compensates the Department
for its share.

(2) Equipment owned by the Federal
Government must be identified to
indicate Federal ownership.

(3) A physical inventory of equipment
must be taken and the results reconciled
with the equipment records annually.
Any differences between quantities
determined by the physical inspection
and those shown in the accounting
records must be investigated to
determine the causes of the difference.
The recipient must, in connection with
the inventory, verify the existence,
current utilization, and continued need
for the equipment.

(4) A control system must be in effect
to insure adequate safeguards to prevent
loss, damage, or theft of the equipment.
Any loss, damage, or theft of equipment
must be investigated and fully
documented; if the equipment was
owned by the Federal Government, the
recipient must promptly notify the
Department.

(5) Adequate maintenance procedures
must be implemented to keep the
equipment in good condition.

(6) Where the recipient is authorized
or required to sell the equipment,
proper sales procedures must be
established which provide for
competition to the extent practicable
and result in the highest possible return.

(9) When the recipient no longer
needs the equipment, the equipment
may be used for other activities in
accordance with the following
standards. For equipment with a current
per unit fair market value of $5,000 or
more, the recipient may retain the
equipment for other uses provided that
compensation is made to the
Department or its successor. The
amount of compensation must be
computed by applying the percentage of
Federal participation in the cost of the
original project or program to the
current fair market value of the
equipment. If the recipient has no need
for the equipment, the recipient must
request disposition instructions from
the Department. The Department will
determine whether the equipment can
be used to meet the agency’s
requirements. If no requirement exists
within that agency, the availability of
the equipment must be reported to the
General Services Administration by the
Department to determine whether a
requirement for the equipment exists in
other Federal agencies. The Department
will issue instructions to the recipient
no later than 120 calendar days after the
recipient’s request and the following
procedures will govern.

(1) If so instructed or if disposition
instructions are not issued within 120
calendar days after the recipient’s
request, the recipient may sell the
equipment and reimburse the
Department an amount computed by
applying to the sales proceeds the
percentage of Federal participation in
the cost of the original project or
program. However, the recipient may be
permitted to deduct and retain from the
Federal share $500 or ten percent of the
proceeds, whichever is less, for the
recipient’s selling and handling
expenses.

(2) If the recipient is instructed to
ship the equipment elsewhere, the
recipient may be reimbursed by the
Federal Government by an amount
which is computed by applying the
percentage of the recipient’s
participation in the cost of the original
project or program to the current fair
market value of the equipment, plus any
reasonable shipping or interim storage
costs incurred.

(3) If the recipient is instructed to
otherwise dispose of the equipment, the
recipient may be reimbursed by the
Department for such costs incurred in
its disposition.
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(4) The Department reserves the right
to transfer the title to the Federal
Government or to a third party named
by the Federal Government when such
third party is otherwise eligible under
existing statutes. Such transfer will be
subject to the following standards.

(i) The equipment must be
appropriately identified in the award or
otherwise made known to the recipient
in writing.

(i) The Department will issue
disposition instructions within 120
calendar days after receipt of a final
inventory. The final inventory must list
all equipment acquired with grant funds
and Federally-owned equipment. If the
Department fails to issue disposition
instructions within the 120 calendar day
period, the recipient may apply the
standards of this section, as appropriate.

(iii) When the Department exercises
its right to take title, the equipment is
subject to the provisions for Federally-
owned equipment.

§70.35 Supplies and other expendable
property.

(a) Title to supplies and other
expendable property vests in the
recipient upon acquisition. If there is a
residual inventory of unused supplies
exceeding $5000 in total aggregate value
upon termination or completion of the
project or program and the supplies are
not needed for any other Federally-
sponsored project or program, the
recipient may retain the supplies for use
on non-Federal sponsored activities or
sell them, but must, in either case,
compensate the Federal Government for
its share. The amount of compensation
must be computer in the same manner
as for equipment.

(b) The recipient must not use
supplies acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equivalent
services, unless specifically authorized
by Federal statute as long as the Federal
Government retains an interest in the
supplies.

§70.36 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. The
Department reserves a royalty-free,
nonexclusive and irrevocable right to
reproduce, publish, or otherwise use the
work for Federal purposes, and to
authorize others to do so.

(b) Recipients are subject to
applicable regulations governing patents
and inventions, including government-
wide regulations issued by the
Department of Commerce at 37 CFR part

401, “Rights to Inventions Made by
Nonprofit Organizations and Small
Business Firms Under Government
Grants, Contracts and Cooperative
Agreements.”’

(c) The Department, unless expressly
waived by the Department, has the right
to paragraphs (c) (1) and (2) of this
section.

(1) Obtain, reproduce, publish or
otherwise use the data first produced
under an award.

(2) Authorize others to receive,
reproduce, publish, or otherwise use
such data for Federal purposes.

(d) Title to intangible property and
debt instruments acquired under an
award or subaward vests upon
acquisition in the recipient. The
recipient must use that property for the
originally-authorized purpose, and the
recipient must not encumber the
property without approval of the
Department. When no longer needed for
the originally authorized purpose,
disposition of the intangible property
must occur in accordance with the
provisions of § 70.34(g).

§70.37 Property trust relationship.

Real property, equipment, intangible
property and debt instruments that are
acquired or improved with Federal
funds must be held in trust by the
recipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.
Recipients are required to record liens
or other appropriate notices of record to
indicate that personal or real property
has been acquired or improved with
Federal funds and that use and
disposition conditions apply to the
property.

Procurement Standards

§70.40 Purpose of procurement
standards.

Sections 70.41 through 70.48 set forth
standards for use by recipients in
establishing procedures for the
procurement of supplies and other
expendable property, equipment, real
property and other services with Federal
funds. These standards are furnished to
ensure that such materials and services
are obtained in an effective manner and
in compliance with the provisions of
applicable Federal statutes and
executive orders. No additional
procurement standards will be imposed
by the Department upon recipients,
unless specifically required by Federal
statute or executive order or approved
by OMB.

§70.41 Recipient responsibilities.
The standards contained in this
section do not relieve the recipient of

the contractual responsibilities arising
under its contract(s). The recipient is
the responsible authority, without
recourse to the Department, regarding
the settlement and satisfaction of all
contractual and administrative issues
arising out of procurements entered into
in support of an award or other
agreement. This includes disputes,
claims, protests of award, source
evaluation or other matters of a
contractual nature. Matters concerning
violation of statute are to be referred to
such Federal, State or local authority as
may have proper jurisdiction.

§70.42 Codes of conduct.

The recipient must maintain written
standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer, or agent
shall participate in the selection, award,
or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an
organization which employs or is about
to employ any of the parties indicated
herein, has a financial or other interest
in the firm selected for an award. The
officers, employees, and agents of the
recipient shall neither solicit nor accept
gratuities, favors, or anything of
monetary value from contractors, or
parties to subagreements. However,
recipients may set standards for
situations in which the financial interest
is not substantial or the gift is an
unsolicited item of nominal value. The
standards of conduct must provide for
disciplinary actions to be applied for
violations of such standards by officers,
employees, or agents of the recipient.

§70.43 Competition.

All procurement transactions must be
conducted in a manner to provide, to
the maximum extent practical, open and
free competition. The recipient must be
alert to organizational conflicts of
interest as well as noncompetitive
practices among contractors that may
restrict or eliminate competition or
otherwise restrain trade. In order to
ensure objective contractor performance
and eliminate unfair competitive
advantage, contractors that develop or
draft specifications, requirements,
statements of work, invitations for bids
and/or requests for proposals must be
excluded from competing for such
procurements. Awards must be made to
the bidder or offeror whose bid or offer
is responsive to the solicitation and is
most advantageous to the recipient,
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price, quality and other factors
considered.

Solicitations must clearly set forth all
requirements that the bidder or offeror
must fulfill in order for the bid or offer
to be evaluated by the recipient. Any
and all bids or offers may be rejected
when it is in the recipient’s interest to
do so.

§70.44 Procurement procedures.

(a) All recipients must establish
written procurement procedures. These
procedures must provide for, at a
minimum, that paragraphs (a) (1), (2),
and (3) of this section apply.

(1) Recipients avoid purchasing
unnecessary items.

(2) Where appropriate, an analysis is
made of lease and purchase alternatives
to determine which would be the most
economical and practical procurement
for the Federal Government.

(3) Solicitations for goods and
services provide for all of the following:

(i) A clear and accurate description of
the technical requirements for the
material, product or service to be
procured. In competitive procurements,
such a description must not contain
features which unduly restrict
competition.

(ii) Requirements which the bidder/
offeror must fulfill and all other factors
to be used in evaluating bids or
proposals.

(iii) A description, whenever
practicable, of technical requirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards.

(iv) The specific features of “brand
name or equal’’ descriptions that
bidders are required to meet when such
items are included in the solicitation.

(v) The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement.

(vi) Preference, to the extent
practicable and economically feasible,
for products and services that conserve
natural resources and protect the
environment and are energy efficient.

(b) Positive efforts must be made by
recipients to utilize small businesses,
minority-owned firms, and women'’s
business enterprises, whenever possible.
Recipients of Federal awards must take
all of the following steps to further this
goal.

(1) Ensure that small businesses,
minority-owned firms, and women’s
business enterprises are used to the
fullest extent practicable.

(2) Make information on forthcoming
opportunities available and arrange time
frames for purchases and contracts to

encourage and facilitate participation by
small businesses, minority-owned firms,
and women’s business enterprises.

(3) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with
small businesses, minority-owned firms,
and women’s business enterprises.

(4) Encourage contracting with
consortiums of small businesses,
minority-owned firms and women’s
business enterprises when a contract is
too large for one of these firms to handle
individually.

(5) Use the services and assistance, as
appropriate, of such organizations as the
Small Business Administration and the
Department of Commerce’s Minority
Business Development Agency in the
solicitation and utilization of small
businesses, minority-owned firms and
women’s business enterprises.

(c) The type of procuring instruments
used (e.g., fixed price contracts, cost
reimbursable contracts, purchase orders,
and incentive contracts) must be
determined by the recipient and must be
appropriate for the particular
procurement and for promoting the best
interest of the program or project
involved. The ““cost-plus-a-percentage-
of-cost” or “‘percentage of construction
cost” methods of contracting must not
be used.

(d) Contracts must be made only with
responsible contractors who possess the
potential ability to perform successfully
under the terms and conditions of the
proposed procurement. Consideration
must be given to such matters as
contractor integrity, record of past
performance, financial and technical
resources or accessibility to other
necessary resources. In certain
circumstances, contracts with certain
parties are restricted by agencies’
implementation of Exec. Order No.
12549 and 12689, “‘Debarment and
Suspension.”

(e) Recipients must, on request, make
available for the Department, pre-award
review and procurement documents,
such as request for proposals or
invitations for bids, independent cost
estimates, etc., when any of the
following conditions apply.

(1) A recipient’s procurement
procedures or operation fails to comply
with the procurement standards in the
Department’s regulation.

(2) The procurement is expected to
exceed the small purchase threshold
fixed at 41 U.S.C. 403(11) (currently
$25,000) and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation.

(3) The procurement, which is
expected to exceed the small purchase

threshold, specifies a ““brand name”
product.

(4) The proposed award over the
small purchase threshold is to be
awarded to other than the apparent low
bidder under a sealed bid procurement.

(5) A proposed contract modification
changes the scope of a contract or
increases the contract amount by more
than the amount of the small purchase
threshold.

§70.45 Cost and price analysis.

Some form of cost or price analysis
must be made and documented in the
procurement files in connection with
every procurement action. Price analysis
may be accomplished in various ways,
including the comparison of price
guotations submitted, market prices and
similar indicia, together with discounts.
Cost analysis is the review and
evaluation of each element of cost to
determine reasonableness, allocability
and allowability.

§70.46 Procurement records.

Procurement records and files for
purchases in excess of the small
purchase threshold must include the
following at a minimum:

(a) Basis for contractor selection,

(b) Justification for lack of
competition when competitive bids or
offers are not obtained, and

(c) Basis for award cost or price.

§70.47 Contract administration.

A system for contract administration
must be maintained to ensure contractor
conformance with the terms, conditions
and specifications of the contract and to
ensure adequate and timely follow up of
all purchases. Recipients must evaluate
contractor performance and document,
as appropriate, whether contractors
have met the terms, conditions and
specifications of the contract.

§70.48 Contract provisions.

The recipient must include, in
addition to provisions to define a sound
and complete agreement, the following
provisions in all contracts. The
following provisions must also be
applied to subcontracts.

(a) Contracts in excess of the small
purchase threshold must contain
contractual provisions or conditions
that allow for administrative,
contractual, or legal remedies in
instances in which a contractor violates
or breaches the contract terms, and
provide for such remedial actions as
may be appropriate.

(b) All contracts in excess of the small
purchase threshold must contain
suitable provisions for termination by
the recipient, including the manner by
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which termination must be effected and
the basis for settlement. In addition,
such contracts must describe conditions
under which the contract may be
terminated for default as well as
conditions where the contract may be
terminated because of circumstances
beyond the control of the contractor.

(c) Except as otherwise required by
statute, an award that requires the
contracting (or subcontracting) for
construction or facility improvements
must provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000. For those contracts or
subcontracts exceeding $100,000, the
Department may accept the bonding
policy and requirements of the
recipient, provided the Department has
made a determination that the Federal
Government’s interest is adequately
protected. If such a determination has
not been made, the minimum
requirements are to be as follows:

(1) A bid guarantee from each bidder
equivalent to five percent of the bid
price. The “bid guarantee’” must consist
of a firm commitment such as a bid
bond, certified check, or other
negotiable instrument accompanying a
bid as assurance that the bidder must,
upon acceptance of his bid, execute
such contractual documents as may be
required within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the
contract price. A “performance bond” is
one executed in connection with a
contract to secure fulfillment of all the
contractor’s obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the
contract price. A “payment bond” is one
executed in connection with a contract
to assure payment as required by statute
of all persons supplying labor and
material in the execution of the work
provided for in the contract.

(4) Where bonds are required in the
situations described herein, the bonds
must be obtained from companies
holding certificates of authority as
acceptable sureties pursuant to 31 CFR
part 223, **Surety Companies Doing
Business with the United States.”

(d) All negotiated contracts (except
those for less than the small purchase
threshold) awarded by recipients must
include a provision to the effect that the
recipient, the Department, the
Comptroller General of the United
States, or any of their duly authorized
representatives, must have access to any
books, documents, papers and records
of the contractor which are directly

pertinent to a specific program for the
purpose of making audits, examinations,
excerpts and transcriptions.

(e) All contracts, including small
purchases, awarded by recipients and
their contractors must contain the
procurement provisions of Appendix A
to this part as applicable.

Reports and Records

§70.50 Purpose of reports and records.

Sections 70.51 through 70.53 set forth
the procedures for monitoring and
reporting on the recipient’s financial
and program performance and the
necessary standard reporting forms.
They also set forth record retention
requirements.

§70.51 Monitoring and reporting program
performance.

(a) Recipients are responsible for
managing and monitoring each project,
program, subaward, function or activity
supported by the award. Recipients
must monitor subawards to ensure
subrecipients have met the audit
requirements as delineated in § 70.26.

(b) Performance reports must be
submitted based on each calendar
quarter. Reports are due thirty days after
the reporting period, unless stated
differently in the terms and conditions
of the award. The final performance
reports are due ninety calendar days
after the expiration or termination of the
award.

(c) Performance reports must contain,
for each award, brief information on
each of the following.

(1) A comparison of actual
accomplishments with the goals and
objectives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output of
programs or projects can be readily
qguantified, such quantitative data
should be related to cost data for
computation of unit costs.

(2) Reasons why established goals
were not met, if appropriate.

(3) Other pertinent information
including, when appropriate, analysis
and explanation of cost overruns or high
unit costs.

(d) Recipients are required to submit
the original and two copies of
performance reports.

(e) Recipients must immediately
notify DOS, in writing, of developments
that have a significant impact on the
award-supported activities. Also,
written notification must be given in the
case of problems, delays, or adverse
conditions which materially impair the
ability to meet the objectives of the
award. This notification must include a
statement of the action taken or

contemplated, and any assistance
needed to resolve the situation.

(f) The Department will make site
visits, as needed.

(9) The Department will comply with
clearance requirements of 5 CFR part
1320 when requesting performance data
from recipients.

§70.52 Financial reporting.

(a) The following forms or such other
forms as may be approved by OMB are
authorized for obtaining financial
information from recipients.

(1) SF-269 or SF—269A, Financial
Status Report.

(i) Recipients are required to use the
SF-269 or SF-269A to report the status
of funds for all nonconstruction projects
or programs.

(i) Reports must be on an accrual
basis. Recipients are not required to
convert their accounting system, but
must develop such accrual information
through best estimates based on an
analysis of the documentation on hand.

(iii) The Department requires the SF—
269, SF-269A, or turnaround document
to be submitted no later than forty days
after the calendar quarter. The final
report is due ninety days from the end
date of the award.

(b) When the Department needs
additional information or more frequent
reports, the following will be observed.

(1) When additional information is
needed to comply with legislative
requirements, the Department will issue
instructions to require recipients to
submit such information under the
“Remarks” section of the reports.

(2) When the Department determines
that a recipient’s accounting system
does not meet the standards in § 70.21,
additional pertinent information to
further monitor awards will be obtained
upon written notice to the recipient
until such time as the system is brought
up to standard. The Department, in
obtaining this information, will comply
with report clearance requirements of 5
CFR part 1320.

(3) The Department will accept the
identical information from the
recipients in machine readable format or
computer printouts or electronic
outputs in lieu of prescribed formats.

(4) The Department will provide
computer or electronic outputs to
recipients when such expedites or
contributes to the accuracy of reporting.

§70.53 Retention and access
requirements for records.

(a) This section sets forth
requirements for record retention and
access to records for awards to
recipients. The Department will not
impose any other record retention or
access requirements upon recipients.
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(b) Financial records, supporting
documents, statistical records, and all
other records pertinent to an award
must be retained for a period of three
years from the date of submission of the
final expenditure report or, for awards
that are renewed quarterly or annually,
from the date of the submission of the
quarterly or annual financial report, as
authorized by the Department. The only
exceptions are the following:

(1) If any litigation, claim, or audit is
started before the expiration of the three
year period, the records must be
retained until all litigation, claims or
audit findings involving the records
have been resolved and final action
taken.

(2) Records for real property and
equipment acquired with Federal funds
must be retained for three years after
final disposition.

(3) When records are transferred to or
maintained by DOS, the three year
retention requirement is not applicable
to the recipient.

(4) Indirect cost rate proposals, cost
allocations plans, etc. as specified in
§70.53(9).

(c) Copies of original records may be
substituted for the original records if
authorized by the Department.

(d) The Department will request
transfer of certain records to its custody
from recipients when it determines that
the records possess long term retention
value. However, in order to avoid
duplicate recordkeeping, the
Department will make arrangements for
recipients to retain any records that are
continuously needed for joint use.

(e) The Department, its Inspector
General, Comptroller General of the
United States, or any of their duly
authorized representatives, have the
right of timely and unrestricted access
to any books, documents, papers, or
other records of recipients that are
pertinent to the awards, in order to
make audits, examinations, excerpts,
transcripts and copies of such
documents. This right also includes
timely and reasonable access to a
recipient’s personnel for the purpose of
interview and discussion related to such
documents. The rights of access in this
paragraph are not limited to the
required retention period, but must last
as long as records are retained.

(f) Unless required by statute, the
Department will not place restrictions
on recipients that limit public access to
the records of recipients that are
pertinent to an award, except when the
Department can demonstrate that such
records must be kept confidential and
would have been exempted from
disclosure pursuant to the Freedom of

Information Act (5 U.S.C. 552) if the
records had belonged to the Department.
(9) Indirect cost rate proposals, cost

allocation plans, etc. Paragraphs (g)(1)

and (g)(2) of this section apply to the
following types of documents, and their
supporting records: Indirect cost rate
computations or proposals, cost
allocation plans, and any similar
accounting computations of the rate at
which a particular group of costs is
chargeable (such as computer usage
chargeback rates or composite fringe
benefit rates).

(1) If submitted for negotiation. If the
recipient submits to the Department or
the subrecipient submits to the recipient
the proposal, plan, or other computation
to form the basis for negotiation of the
rate, then the three year retention period
for its supporting records starts on the
date of such submission.

(2) If not submitted for negotiation. If
the recipient is not required to submit
to the Department or the subrecipient is
not required to submit to the recipient
the proposal, plan, or other computation
for negotiation purposes, then the three
year retention period for the proposal,
plan, or other computation and its
supporting records starts at the end of
the fiscal year (or other accounting
period) covered by the proposal, plan,
or other computation.

Termination and Enforcement

§70.60 Purpose of termination and
enforcement.

Sections 70.61 and 70.62 set forth
uniform suspension, termination and
enforcement procedures.

§70.61 Termination.

(a) Awards may be terminated in
whole or in part only if paragraph (a)
(1), (2) or (3) of this section apply.

(1) By the Department, if a recipient
materially fails to comply with the
terms and conditions of an award.

(2) By the Department with the
consent of the recipient, in which case
the two parties must agree upon the
termination conditions, including the
effective date and, in the case of partial
termination, the portion to be
terminated.

(3) By the recipient upon sending to
the Department written notification
setting forth the reasons for such
termination, the effective date, and, in
the case of partial termination, the
portion to be terminated. However, if
the Department determines in the case
of partial termination that the reduced
or modified portion of the grant will not
accomplish the purposes for which the
grant was made, it may terminate the
grant in its entirety under either
paragraph (a) (1) or (2) of this section.

(b) If costs are allowed under an
award, the responsibilities of the
recipient referred to in § 70.71(a),
including those for property
management as applicable, must be
considered in the termination of the
award, and provision must be made for
continuing responsibilities of the
recipient after termination, as
appropriate.

§70.62 Enforcement.

(a) Remedies for noncompliance. If a
recipient materially fails to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, application, or
notice of award, the Department will, in
addition to imposing any of the special
conditions outlined in § 70.14, take one
or more of the following actions, as
appropriate in the circumstances.

(1) Temporarily withhold cash
payments pending correction of the
deficiency by the recipient or more
severe enforcement action by the
Department.

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or
terminate the current award.

(4) Withhold further awards for the
project or program.

(5) Take other remedies that may be
legally available.

(b) Hearings and appeals. In taking an
enforcement action, the Department will
provide the recipient an opportunity for
hearing, appeal, or other administrative
proceeding to which the recipient is
entitled under any statute or regulation
applicable to the action involved.

(c) Effects of suspension and
termination. Costs of a recipient
resulting from obligations incurred by
the recipient during a suspension or
after termination of an award are not
allowable unless the Department
expressly authorizes them in the notice
of suspension or termination or
subsequently. Other recipient costs
during suspension or after termination
which are necessary and not reasonably
avoidable are allowable if paragraphs (c)
(1) and (2) of this section apply.

(1) The costs result from obligations
which were properly incurred by the
recipient before the effective date of
suspension or termination, are not in
anticipation of it, and in the case of a
termination, are noncancellable.

(2) The costs would be allowable if
the award were not suspended or
expired normally at the end of the
funding period in which the termination
takes effect.
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(d) Relationship to debarment and
suspension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension under
Exec. Order No. 12549 and 12689 and
DOS implementing regulations (see
§70.13).

Subpart D—After-the-Award
Requirements

§70.70 Purpose.

Sections 70.71 through 70.73 contain
closeout procedures and other
procedures for subsequent
disallowances and adjustments.

§70.71 Closeout procedures.

(a) Recipients must submit, within 90
calendar days after the date of
completion of the award, all financial,
performance, and other reports as
required by the terms and conditions of
the award. The Department may
approve extensions when requested in
writing by the recipient.

(b) Unless the Department authorizes
an extension, a recipient must liquidate
all obligations incurred under the award
not later than ninety calendar days after
the funding period or the date of
completion as specified in the terms and
conditions of the award or in agency
implementing instructions.

(c) The Department will make prompt
payments to a recipient for allowable
reimbursable costs under the award
being closed out.

(d) The recipient must promptly
refund any balances of unobligated cash
that the Department has advanced or
paid and that is not authorized to be
retained by the recipient for use in other
projects. OMB Circular A—129 governs
unreturned amounts that become
delinquent debts.

(e) When authorized by the terms and
conditions of the award, the Department
will make a settlement for any upward
or downward adjustments to the Federal
share of costs after closeout reports are
received.

(f) The recipient must account for any
real and personal property acquired
with Federal funds or received from the
Federal Government in accordance with
8§ 70.31 through 70.37.

(9) In the event a final audit has not
been performed prior to the closeout of
an award, the Department retains the
right to recover an appropriate amount
after fully considering the
recommendations on disallowed costs
resulting from the final audit.

§70.72 Subsequent adjustments and
continuing responsibilities.

(a) The closeout of an award does not
affect any of the following.

(1) The right of the Department to
disallow costs and recover funds on the
basis of a later audit or other review.

(2) The obligation of the recipient to
return any funds due as a result of later
refunds, corrections, or other
transactions.

(3) Audit requirements in §70.26.

(4) Property management
requirements in §8 70.31 through 70.37.
(5) Records retention as required in

§70.53.

(b) After closeout of an award, a
relationship created under an award
may be modified or ended in whole or
in part with the consent of the
Department and the recipient, provided
the responsibilities of the recipient
referred to in §70.73(a), including those
for property management as applicable,
are considered and provisions made for
continuing responsibilities of the
recipient, as appropriate.

§70.73 Collection of amounts due.

(a) Any funds paid to a recipient in
excess of the amount to which the
recipient is finally determined to be
entitled under the terms and conditions
of the award constitute a debt to the
Federal Government. If not paid within
a reasonable period after the demand for
payment, the Department may reduce
the debt by paragraph (a) (1), (2) or (3)
of this section.

(1) Making an administrative offset
against other requests for
reimbursements.

(2) Withholding advance payments
otherwise due to the recipient.

(3) Taking other action permitted by
statute.

(b) Except as otherwise provided by
law, the Department may charge interest
on an overdue debt in accordance with
4 CFR Chapter Il, “Federal Claims
Collection Standards.”

Appendix A to Part 70—Contract
Provisions

All contracts, awarded by a recipient
including small purchases, must contain the
following provisions as applicable:

1. Equal Employment Opportunity—All
contracts must contain a provision requiring
compliance with Exec. Order No. 11246,
“Equal Employment Opportunity,” as
amended by Exec. Order No. 11375,
“Amending Executive Order 11246 Relating
to Equal Employment Opportunity,” and as
supplemented by regulations at 41 CFR part
60, “Office of Federal Contract Compliance
Programs, Equal Employment Opportunity,
Department of Labor.”

2. Copeland “‘Anti-Kickback’ Act (18
U.S.C. 874 and 40 U.S.C. 276¢)—All

contracts and subawards in excess of $2000
for construction or repair awarded by
recipients and subrecipients must include a
provision for compliance with the Copeland
“Anti-Kickback’ Act (18 U.S.C. 874), as
supplemented by Department of Labor
regulations (29 CFR part 3, ““Contractors and
Subcontractors on Public Building or Public
Work Financed in Whole or in Part by Loans
or Grants from the United States”). The Act
provides that each contractor or subrecipient
must be prohibited from inducing, by any
means, any person employed in the
construction, completion, or repair of public
work, to give up any part of the
compensation to which he is otherwise
entitled. The recipient must report all
suspected or reported violations to the
Department.

3. Davis-Bacon Act, as amended (40 U.S.C.
276a to a-7)—When required by Federal
program legislation, all construction
contracts awarded by the recipients and
subrecipients of more than $2000 must
include a provision for compliance with the
Davis-Bacon Act (40 U.S.C. 276a to a—7) and
as supplemented by Department of Labor
regulations (29 CFR part 5, ““Labor Standards
Provisions Applicable to Contracts Governing
Federally Financed and Assisted
Construction”). Under this Act, contractors
must be required to pay wages to laborers
and mechanics at a rate not less than the
minimum wages specified in a wage
determination made by the Secretary of
Labor. In addition, contractors are required to
pay wages not less than once a week. The
recipient must place a copy of the current
prevailing wage determination issued by the
Department of Labor in each solicitation and
the award of a contract must be conditioned
upon the acceptance of the wage
determination. The recipient must report all
suspected or reported violations to the
Department.

4. Contract Work Hours and Safety
Standards Act (40 U.S.C. 327-333)—Where
applicable, all contracts awarded by
recipients in excess of $2000 for construction
contracts and in excess of $2500 for other
contracts that involve the employment of
mechanics or laborers must include a
provision for compliance with sections 102
and 107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 327-333), as
supplemented by Department of Labor
regulations (29 CFR part 5). Under section
102 of the Act, each contractor is required to
compute the wages of every mechanic and
laborer on the basis of a standard work week
of forty hours. Work in excess of the standard
work week is permissible provided that the
worker is compensated at a rate of not less
than one and one-half times the basic rate of
pay for all hours worked in excess of forty
hours in the work week. Section 107 of the
Act is applicable to construction work and
provides that no laborer or mechanic shall be
required to work in surroundings or under
working conditions which are unsanitary,
hazardous or dangerous. These requirements
do not apply to the purchases of supplies or
materials or articles ordinarily available on
the open market, or contracts for
transportation or transmission of intelligence.

5. Rights to Inventions Made Under a
Contract or Agreement—Contracts or
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agreements for the performance of
experimental, developmental, or research
work must provide for the rights of the
Federal Government and the recipient in any
resulting invention in accordance with 37
CFR part 401, “‘Rights to Inventions Made by
Nonprofit Organizations and Small Business
Firms Under Government Grants, Contracts
and Cooperative Agreements,” and any
implementing regulations issued by the
awarding agency.

6. Clean Air Act (42 U.S.C. 7401 et seq.)
and the Federal Water Pollution Control Act
(33 U.S.C. 1251 et seq.), as amended—
Contracts and subawards of amounts in
excess of $100,000 must contain a provision
that requires the recipient to agree to comply
with all applicable standards, orders or
regulations issued pursuant to the Clean Air
Act (42 U.S.C. 7401 et seq.) and the Federal
Water Pollution Control Act as amended (33
U.S.C. 1251 et seq.). Violations must be
reported to the DOS and the Regional Office
of the Environmental Protection Agency
(EPA).

7. Byrd Anti-Lobbying Amendment (31
U.S.C. 1352)—Contractors who apply or bid
for an award of $100,000 or more must file
the required certification. Each tier certifies
to the tier above that it will not and has not
used Federal appropriated funds to pay any
person or organization for influencing or
attempting to influence an officer or
employee of any agency, a Member of
Congress, officer or employee of Congress, or
an employee of a Member of Congress in
connection with obtaining any Federal
contract, grant or any other award covered by
31 U.S.C. 1352. Each tier must also disclose
any lobbying with non-Federal funds that
takes place in connection with obtaining any
Federal award. Such disclosures are
forwarded from tier to tier up to the
recipient.

8. Debarment and Suspension (Exec. Order
No. 12549 and 12689)—No contract shall be
made to parties listed on the General Services
Administration’s List of Parties Excluded
from Federal Procurement or
Nonprocurement Programs in accordance
with Exec. Order No. 12549 and 12689,
“Debarment and Suspension.” This list
contains the names of parties debarred,
suspended, or otherwise excluded by
agencies, and contractors declared ineligible
under statutory or regulatory authority other
than Exec. Order No. 12549. Contractors with
awards that exceed the small purchase
threshold must provide the required
certification regarding its exclusion status
and that of its principal employees.

Dated: July 18, 1995.
Janet Reno,
Attorney General.
[FR Doc. 95-18157 Filed 7-25-95; 8:45 am]
BILLING CODE 4410-18-M

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 36
RIN 2900-AG14
Loan Guaranty: Implementation of

Public Laws 102-547, 103-66, 10378,
103-325, 103-353, and 103-446

AGENCY: Veterans Benefits
Administration, Department of Veterans
Affairs.

ACTION: Final rule.

SUMMARY: This document amends the
Department of Veterans Affairs (VA)
loan guaranty regulations to implement
certain provisions of various public
laws. VA is amending its regulations to
provide for loans to Reservists and
members of the National Guard, loans
with negotiated interest rates, adjustable
rate mortgages, restoration of
entitlement in certain cases, energy
efficient mortgages, and flood zone
determination fees. VA is also amending
its regulations in the areas of
manufactured housing certifications,
certain interest rate reduction
refinancing loans, and conveyance of
properties notwithstanding overbids. In
addition, the regulations are amended to
reflect a reduced funding fee for interest
rate reduction refinancing loans and an
increase in the maximum guaranty
amount. These changes increase the
types of loans available to veterans and
the categories of veterans eligible for VA
home loans.

EFFECTIVE DATE: This final rule is
effective on August 25, 1995.

FOR FURTHER INFORMATION CONTACT: Ms.
Judith Caden, Assistant Director for
Loan Policy (264), Loan Guaranty
Service, Veterans Benefits
Administration, Department of Veterans
Affairs, Washington, DC 20420, (202)
273-7368.

SUPPLEMENTARY INFORMATION: On
February 24, 1994, VA published in the
Federal Register (59 FR 8881) proposed
regulatory amendments implementing
Public Laws 102-547, 103-66, and 103—
78. The proposed amendments were
published to change: [1] 38 CFR
36.4312, to add a funding fee structure
for loans to members of the Selected
Reserves; [2] 88 36.4212 and 36.4311, to
allow VA guaranteed loans to bear
interest at rates agreed upon by the
veteran and the lender; [3] 88 36.4212(b)
and 36.4311(b), to provide that discount
points cannot be financed, except for
interest rate reduction refinancing loans;
[4] 8836.4212 and 36.4311, to provide
for VA guaranteed loans with adjustable
interest rates; [5] §§ 36.4302 and

36.4336, to provide for energy efficient
mortgages; [6] 88 36.4232, 36.4254, and
36.4312, to reduce the funding fee for
interest rate reduction refinancing loans
to 0.50 percent of the total loan amount;
[7]1 836.4312, to increase the funding fee
on most guaranteed loans and for the
second and subsequent use of the loan
guaranty benefit, except for interest rate
reduction refinancing loans; and [8]
§836.4223 and 36.4302, to revise the
guaranty percentage for certain interest
rate reduction refinancing loans. Please
refer to the February 24, 1994, Federal
Register for a complete discussion of the
proposed amendments. This document
adopts the regulatory amendments as
originally proposed, except for a
technical change discussed below,
revisions of authority citations,
amendments reflecting statutory
changes made by Public Laws 103-325,
103-353, and 103—-446, and non-
substantive changes.

VA received three comments on the
proposed amendments. Two
commenters noted that the veteran is
permitted to finance discount points on
interest rate reduction refinancing loans,
and suggested that the veteran be
allowed to finance discount points on
purchase loans as well. This suggestion
cannot be adopted because the financing
of discount points on purchase loans is
prohibited by statute; see 38 U.S.C.
3703(c).

A third commenter supported the
amendments which allow VA to
guarantee a loan above the reasonable
value of the property for the purpose of
adding energy efficient improvements to
the home. This commenter
recommended that language be added to
the regulations requiring “‘that financed
energy improvements meet efficiency
standards that exceed, by some pre-
determined level, those otherwise
applicable in the jurisdiction.”

We do not believe it would be
appropriate to require specific standards
for energy efficient improvements. Local
variations in climate, energy sources
and energy efficiency requirements
would make it difficult to implement
and monitor the use of such standards.
Furthermore, standards for energy
efficient improvements could be
perceived by program participants as
unnecessarily complicating the lending
process and have an adverse impact on
this area of VA’s home loan program.

This commenter also suggested that
prior to the closing of a VA guaranteed
loan the purchaser be required to obtain
an energy audit which would provide
an estimate of home energy
consumption and information about
potential cost-effective improvements to
reduce that consumption. VA is
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opposed to a mandatory energy audit.
At this time, it is uncertain whether
reliable energy audits can be obtained
by home purchasers in all parts of the
country for an affordable cost.
Furthermore, the requirement could be
perceived by program participants as
unnecessarily complicating the lending
process and increasing the cost of
homeownership. However, the
Certificate of Reasonable Value (VA
Form 26-1843) or the lender’s Notice of
Value is issued for each property to be
purchased with a VA guaranteed loan.
These notices do recommend that the
veteran purchaser obtain such an audit.

A technical change is being made to
38 CFR 36.4212(f)(2) and 36.4311(d)(2)
by adding a new sentence to each. The
proposed regulations failed to specify
what would be the effective date of the
new interest rate on an adjustable rate
mortgage. The additional sentence
provides that when the rate is adjusted,
the new rate will become effective the
first day of the month following the
adjustment date; the corresponding
change in the monthly payment of
principal and interest will occur one
month later, because interest is
collected in arrears. These changes
reflect standard practice in the industry.

This final rule also contains new
provisions to incorporate changes made
by Public Laws 103-325, 103-353 and
103-446.

First, 38 CFR 36.4203(a) and 36.4302
are amended to reflect the change by
Public Law 103-446 to 38 U.S.C. 3702
to permit a veteran’s home or
manufactured home loan entitlement to
be restored, on a one-time basis, if the
veteran has repaid the prior VA loan in
full, but has not disposed of the
property securing that loan. After one
such restoration, any future restoration
of that entitlement will require the
veteran to have disposed of all property
previously financed with a VA loan
using that entitlement.

The manufactured home warranty
requirements of §36.4231(b) are
amended to reflect the provisions of
Public Law 103—-446 abolishing the
requirement for VA inspections of the
manufacturing process and onsite
inspections of manufactured homes sold
to veterans. Also, as required by Public
Law 103-446, the provisions of
§36.4231(b) are amended to provide
that any manufactured home properly
displaying a certificate of conformity
with all applicable Federal
manufactured home construction and
safety standards is eligible for VA
financing.

Public Law 103-353 increased the
maximum guaranty amount on loans
greater than $144,000 from $46,000 to

$50,750. This final rule accordingly
amends 38 CFR 36.4302(a) and (d) to
incorporate the increased guaranty
amount for VA loans over $144,000.

38 CFR 36.4306a(a) is amended to
incorporate the changes made by Public
Law 103-446 with regard to energy
efficient improvement costs to be
included in interest rate reduction
refinancing loans (IRRRLs). Under the
provisions of the new law, IRRRLS may
now include additional funds for energy
efficient improvements.

This final rule also adds new
provisions at the end of §§ 36.4212(a)
and 36.4311(a). Public Law 103—-446
amended 38 U.S.C. 3710(e) to provide
that, for an adjustable rate mortgage
being refinanced under 38 U.S.C.
3710(a)(8), (a)(9)(B)(i), or (a)(11) by a
fixed rate mortgage, the interest rate on
the new loan may be higher than the
current rate on the adjustable rate loan.
The new language merely reflects the
statutory change.

This document amends 38 CFR
36.4320(a)(2)(ii)(B) to conform with new
statutory language regarding the
conveyance of property. Public Law
103-446 amended 38 U.S.C. 3732(c)(7)
to provide that VA may now accept
conveyance of property securing a
guaranteed loan from the loan holder
notwithstanding the holder’s overbid at
the liquidation sale. This was
previously allowed only where State
law requirements resulted in an overbid.
This change extends to all overbids,
including those caused by lender or
attorney error.

Finally, the National Flood Insurance
Reform Act of 1994, title V of Public
Law 103-325, permits lenders to charge
borrowers a reasonable fee for certain
costs of determining whether the home
or manufactured home is located in an
area having special flood hazards. 38
CFR 36.4232, 36.4254, and 36.4312 are
amended accordingly.

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. The final rule
essentially restates statutory provisions
and reflects statutory requirements.
Therefore, pursuant to 5 U.S.C. 605(b),
this final rule is exempt from the initial
and final regulatory flexibility analysis
requirements of 8§ 603 and 604.

The Catalog of Federal Domestic
Assistance Program numbers are 64.114
and 64.119.

List of Subjects in 38 CFR Part 36

Condominiums, Handicapped,
Housing Loan programs—housing and

community development, Manufactured
homes, Veterans.

Approved: July 17, 1995.
Jesse Brown,
Secretary of Veterans Affairs.

For the reasons set out in the
preamble, 38 CFR Part 36 is amended as
set forth below.

PART 36—LOAN GUARANTY

1. The authority citation for part 36,
88 36.4201 through 36.4287 is revised to
read as follows:

Authority: Sections 36.4201 through
36.4287 issued under 38 U.S.C. 501, 3701
3704, 3707, 3710-3714, 3719, 3720, 3729,
unless otherwise noted.

2. Section 36.4203 is amended by
revising the remainder of paragraphs
(2)(2) and (a)(3 and adding new
paragraph (a)(4) to read as follows:

§36.4203 Eligibility of the veteran for the
manufactured home loan benefit under 38
U.S.C. 3712.

a * * *

(2)(i) The loan has been repaid in full
or the Secretary has been released from
liability as to the loan, or if the
Secretary has suffered a loss on said
loan, such loss has been paid in full; or

(ii) A veteran-transferee has agreed to
assume the outstanding balance on the
loan and consented to the use of his or
her entitlement to the extent the
entitlement of the veteran-transferor had
been used originally, and the veteran-
transferee otherwise meets the
requirements of 38 U.S.C. chapter 37.

(3) In a case in which the veteran still
owns a property purchased with a VA-
guaranteed loan, the Secretary may, one
time only, restore entitlement if:

(i) The loan has been repaid in full,
or, if the Secretary has suffered a loss on
the loan, the loss has been paid in full;
or

(ii) The Secretary has been released
from liability as to the loan and, if the
Secretary has suffered a loss on the loan,
the loss has been paid in full.

(4) The Secretary may, in any case
involving circumstances deemed
appropriate, waive either or both of the
requirements set forth in paragraphs
(a)(1) and (a)(2)(i) of this section.
(Authority: 38 U.S.C. 3702, 3712)

3. Section 36.4212 is revised to read
as follows:

§36.4212 |Interest rates and late charges.
(a) In guaranteeing or insuring loans
under 38 U.S.C. chapter 37, the
Secretary may elect to require that such
loans either bear interest at a rate that
is agreed upon by the veteran and the
lender, or bear interest at a rate not in
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excess of a rate established by the
Secretary. The Secretary may, from time
to time, change that election by
publishing a notice in the Federal
Register. Provided, however, that the
interest rate of a loan for the purpose of
an interest rate reduction under 38
U.S.C. 3712(a)(1)(F) must be less than
the interest rate of the VA loan being
refinanced. This paragraph (a) does not
apply in the case of an adjustable rate
mortgage being refinanced with a fixed
rate loan.

(Authority: 38 U.S.C. 3703, 3712)

(b) For loans bearing an interest rate
agreed upon by the veteran and the
lender, the veteran may pay reasonable
discount points in connection with the
loan. The discount points may not be
included in the loan amount, except for
interest rate reduction refinancing loans
under 38 U.S.C. 3712(a)(1)(F).

(Authority: 38 U.S.C. 3703, 3712)

(c) The rate of interest in instruments
securing the indebtedness for all loans
may be expressed in terms of add-on or
discount.

(Authority: 38 U.S.C. 3710, 3712)

(d) Interest in excess of the rate
reported by the lender when requesting
evidence of guaranty or insurance shall
not be payable on any advance, or in the
event of any delinquency or default;
Provided, that a late charge not in excess
of an amount equal to 4 percent of any
installment paid more than 15 days after
due date shall not be considered a
violation of this limitation.

(Authority: 38 U.S.C. 3712)

(e) Adjustable rate mortgage loans
which comply with the requirements of
this paragraph are eligible for guaranty.

(1) Interest rate index. Changes in the
interest rate charged on an adjustable
rate mortgage must correspond to
changes in the weekly average yield on
one year (52 week) Treasury bills
adjusted to a constant maturity. Yields
on one year Treasury bills at ““‘constant
maturity” are interpolated by the United
States Treasury from the daily yield
curve. This curve, which relates the
yield on the security to its time to
maturity, is based on the closing market
bid yields on actively traded one year
Treasury bills in the over-the-counter
market. The weekly average one year
constant maturity Treasury bill yields
are published by the Federal Reserve
Board of the Federal Reserve System.
The Federal Reserve Statistical Release
Report H.15 (519) is released each
Monday. These one year constant
maturity Treasury bill yields are also
published monthly in the Federal
Reserve Bulletin, published by the

Federal Reserve Board of the Federal
Reserve System, as well as quarterly in
the Treasury Bulletin, published by the
Department of the Treasury.

(2) Frequency of interest rate changes.
Interest rate adjustments must occur on
an annual basis, except that the first
adjustment may occur not sooner than
12 months nor later than 18 months
from the date of the borrower’s first
mortgage payment. The adjusted rate
will become effective the first day of the
month following the adjustment date;
the first monthly payment at the new
rate will be due on the first day of the
following month. To set the new interest
rate, the lender will determine the
change between the initial (i.e., base)
index figure and the current index
figure. The initial index figure shall be
the most recent figure available before
the date of mortgage loan origination.
The current index figure shall be the
most recent index figure available 30
days before the date of each interest rate
adjustment.

(3) Method of rate changes. Interest
rate changes may only be implemented
through adjustments to the borrower’s
monthly payments.

(4) Initial rate and magnitude of
changes. The initial contract interest
rate of an adjustable rate mortgage shall
be agreed upon by the lender and the
veteran. The rate must be reflective of
adjustable rate lending. Annual
adjustments in the interest rate shall be
set at a certain spread or margin over the
interest rate index prescribed in
paragraph (e)(1) of this section. Except
for the initial rate, this margin shall
remain constant over the life of the loan.
Annual adjustments to the contract
interest rate shall correspond to annual
changes in the interest rate index,
subject to the following conditions and
limitations:

(i) No single adjustment to the interest
rate may result in a change in either
direction of more than one percentage
point from the interest rate in effect for
the period immediately preceding that
adjustment. Index changes in excess of
one percentage point may not be carried
over for inclusion in an adjustment in
a subsequent year. Adjustments in the
effective rate of interest over the entire
term of the mortgage may not result in
a change in either direction of more
than five percentage points from the
initial contract interest rate.

(ii) At each adjustment date, changes
in the index interest rate, whether
increases or decreases, must be
translated into the adjusted mortgage
interest rate, rounded to the nearest one-
eighth of one percent, up or down. For
example, if the margin is 2 percent and
the new index figure is 6.06 percent, the

adjusted mortgage interest rate will be 8
percent. If the margin is 2 percent and
the new index figure is 6.07 percent, the
adjusted mortgage interest rate will be
8%s percent.

(5) Pre-loan disclosure. The lender
shall explain fully and in writing to the
borrower, no later than on the date upon
which the lender provides the
prospective borrower with a loan
application, the nature of the obligation
taken. The borrower shall certify in
writing that he or she fully understands
the obligation and a copy of the signed
certification shall be placed in the loan
folder and included in the loan
submission to VA. Such lender
disclosure must include the following
items:

(i) The fact that the mortgage interest
rate may change, and an explanation of
how changes correspond to changes in
the interest rate index;

(ii) Identification of the interest rate
index, its source of publication and
availability;

(iii) The frequency (i.e., annually)
with which interest rate levels and
monthly payments will be adjusted, and
the length of the interval that will
precede the initial adjustment; and

(iv) A hypothetical monthly payment
schedule that displays the maximum
potential increases in monthly
payments to the borrower over the first
five years of the mortgage, subject to the
provisions of the mortgage instrument.

(6) Annual disclosure. At least 25
days before any adjustment to a
borrower’s monthly payment may occur,
the lender must provide a notice to the
borrower which sets forth the date of the
notice, the effective date of the change,
the old interest rate, the new interest
rate, the new monthly payment amount,
the current index and the date it was
published, and a description of how the
payment adjustment was calculated. A
copy of the annual disclosure shall be
made a part of the lender’s permanent
record on the loan.

(Authority: 38 U.S.C. 3707, 3712)

4. Section 36.4223 is amended by
revising paragraph (a)(4) to read as
follows:

§36.4223 Interest rate reduction
refinancing loan.

(a) * * *

(4) The dollar amount of the guaranty
of the 38 U.S.C. 3712(a)(1)(F) loan may
not exceed the greater of the original
guaranty amount of the loan being
refinanced, or 25 percent of the loan;
and

(Authority: 38 U.S.C. 3703, 3712)

* * * * *
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5. Section 36.4231 is amended by
revising paragraph (b) to read as follows:

§36.4231 Warranty requirements.
* * * * *

(b) Any manufactured housing unit
properly displaying a certification of
conformity to all applicable Federal
manufactured home construction and
safety standards pursuant to 42 U.S.C.
5415 shall be acceptable as security for
a VA guaranteed loan.

(Authority: 38 U.S.C. 3712)

6. In §36.4232, paragraph (a)(2) is
amended by removing the period at the
end thereof and by adding in its place
a semi-colon; paragraphs (a)(5) and
(a)(6) are amended by removing *, and”
and by adding to each paragraph at the
end thereof a semi-colon; and paragraph
(a)(7) is amended by removing the
period at the end thereof and adding in
its place ““; and”. Section 36.4232 is also
amended by adding a new paragraph
(2)(8) and by revising paragraph (e)(1),
to read as follows:

§36.4232 Allowable fees and charges;
manufactured home unit.
a * * *

(8) The actual amount charged for
flood zone determinations, including a
charge for a life-of-the-loan flood zone
determination service purchased at the
time of loan origination, if made by a
third party who guarantees the accuracy
of the determination. A fee may not be
charged for a flood zone determination
made by a Department of Veterans
Affairs appraiser or for the lender’s own
determination.

(Authority: 38 U.S.C. 3712; 42 U.S.C. 4001
note, 4012a)
* * * * *

(e)(1) Subject to the limitations set out
in paragraph (e)(4) of this section, a fee
must be paid to the Secretary. A fee of
1 percent of the total amount must be
paid in a manner prescribed by the
Secretary before a manufactured home
unit loan will be eligible for guaranty.
Provided, however, that the fee shall be
0.50 percent of the total loan amount for
interest rate reduction refinancing loans
guaranteed under 38 U.S.C.
3712(a)(1)(F). All or part of the fee may
be paid in cash at loan closing or all or
part of the fee may be included in the
loan without regard to the reasonable
value of the property or the computed
maximum loan amount, as appropriate.
In computing the fee, the lender shall
disregard any amount included in the
loan to enable the borrower to pay such
fee.

(Authority: 38 U.S.C. 3729(a))

* * * * *

7. Section 36.4254 is amended by
redesignating paragraph (a)(7) as
paragraph (a)(8); and is further amended
by adding a new paragraph (a)(7), by
adding an authority citation following
paragraph (a)(8), and by revising
paragraph (d)(1), to read as follows:

§36.4254 Fees and charges.
a * X *

(7) The actual amount charged for
flood zone determinations, including a
charge for a life-of-the-loan flood zone
determination service purchased at the
time of loan origination, if made by a
third party who guarantees the accuracy
of the determination. A fee may not be
charged for a flood zone determination
made by a Department of Veterans
Affairs appraiser or for the lender’s own
determination, and

(8) * X *

(Authority: 38 U.S.C. 3712; 42 U.S.C. 4001
note, 4012a)
* * * * *

(d)(1) Notwithstanding the provisions
of paragraph (c) of this section and
subject to the limitations set out in
paragraphs (d)(4) and (d)(5) of this
section, a fee must be paid to the
Secretary. A fee of 1 percent of the total
loan amount must be paid to the
Secretary before a combination
manufactured home and lot loan (or a
loan to purchase a lot upon which a
manufactured home owned by the
veteran will be placed) will be eligible
for guaranty. Provided, however, that
the fee shall be 0.50 percent of the total
loan amount for interest rate reduction
refinancing loans guaranteed under 38
U.S.C. 3712(a)(1)(F). All or part of such
fee may be paid in cash at loan closing
or all or part of the fee may be included
in the loan without regard to the
reasonable value of the property or the
computed maximum loan amount, as
appropriate. In computing the fee, the
lender will disregard any amount
included in the loan to enable the
borrower to pay such fee.

(Authority: 38 U.S.C. 3729(a))
* * * * *

8. The authority citation for part 36,
88 36.4300 through 36.4375 is revised to
read as follows:

Authority: Sections 36.4300 through
36.4375 issued under 38 U.S.C. 101, 501,

3701-3704, 3710, 3712-3714, 3720, 3279,
3732, unless otherwise noted.

9. In §36.4302, paragraphs (c), (d), (e),
(M, (9), (h), (i) and (j) are redesignated as
paragraphs (d), (e), (f), (9), (h), (i), () and
(1), respectively; and §36.4302 is further
amended by revising paragraph (a)(4),
by revising paragraph (b), by adding a
new paragraph (c), by revising the
newly redesignated paragraph (e), by

revising newly redesignated paragraphs
(1)(2), ()(3), and (j)(4), and by adding a
new paragraph (k), to read as follows:

§36.4302 Computation of guaranties or
insurance credits.
a * * *

(4) The lesser of $50,750 or 25 percent
of the original principal loan amount
where the loan amount exceeds
$144,000 and the loan is for the
purchase or construction of a home or
the purchase of a condominium unit.

(b) With respect to an interest rate
reduction refinancing loan guaranteed
under 38 U.S.C. 3710(a)(8), (2)(9)(B)(i),
or (a)(11), the dollar amount of guaranty
may not exceed the greater of the
original guaranty amount of the loan
being refinanced, or 25 percent of the
refinancing loan amount.

(Authority: 38 U.S.C. 3703, 3710)

(c) With respect to a loan for an
energy efficient mortgage guaranteed
under 38 U.S.C. 3710(d), the amount of
the guaranty shall be in the same
proportion as would have been
provided if the energy efficient
improvements were not added to the
loan amount, and there shall be no
additional charge to the veteran’s
entitlement as a result of the increased
guaranty amount.

(Authority: 38 U.S.C. 3703, 3710)
* * * * *

(e) Subject to the provisions of
§36.4303(g), the following formulas
shall govern the computation of the
amount of the guaranty or insurance
entitlement which remains available to
an eligible veteran after prior use of
entitlement:

(1) If a veteran previously secured a
nonrealty (business) loan, the amount of
nonrealty entitlement used is doubled
and subtracted from $36,000. The sum
remaining is the amount of available
entitlement for use, except that:

(i) Entitlement may be increased by
up to $14,750 if the loan amount
exceeds $144,000 and the loan is for
purchase or construction of a home or
purchase of a condominium; and

(ii) Entitlement for manufactured
home loans that are to be guaranteed
under 38 U.S.C. 3712 may not exceed
$20,000.

(2) If a veteran previously secured a
realty (home) loan, the amount of realty
(home) loan entitlement used is
subtracted from $36,000. The sum
remaining is the amount of available
entitlement for use, except that:

(i) Entitlement may be increased by
up to $14,750 if the loan amount
exceeds $144,000 and the loan is for
purchase or construction of a home or
purchase of a condominium; and
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(ii) Entitlement for manufactured
home loans that are to be guaranteed
under 38 U.S.C. 3712 may not exceed
$20,000.

(3) If a veteran previously secured a
manufactured home loan under 38
U.S.C. 3712, the amount of entitlement
used for that loan is subtracted from
$36,000. The sum remaining is the
amount of available entitlement for
home loans and the sum remaining may
be increased by up to $14,750 if the loan
amount exceeds $144,000 and the loan
is for purchase or construction of a
home or purchase of a condominium.
To determine the amount of entitlement
available for manufactured home loans
processed under 38 U.S.C. 3712, the
amount of entitlement previously used
for that purpose is subtracted from
$20,000. The sum remaining is the
amount of available entitlement for use
for manufactured home loan purposes
under 38 U.S.C. 3712.

(Authority: 38 U.S.C. 3703, 3712)

* * * * *

(J) * X *

(2)(i) The loan has been repaid in full
or the Secretary has been released from
liability as to the loan, or if the
Secretary has suffered a loss on said
loan, such loss has been paid in full; or

(ii) A veteran-transferee has agreed to
assume the outstanding balance on the
loan and consented to the use of his or
her entitlement to the extent the
entitlement of the veteran-transferor had
been used originally; or

(3) The loan has been repaid in full,
and the loan for which the veteran seeks
to use entitlement is secured by the
same property which secured the fully
repaid loan; or

(4) In a case in which the veteran still
owns the property purchased with a
VA-guaranteed loan, the Secretary may,
one time only, restore entitlement used
on that loan if:

(i) the loan has been repaid in full or,
if the Secretary has suffered a loss on
the loan, the loss has been paid in full;
or

(ii) the Secretary has been released
from liability as to the loan, and, if the
Secretary has suffered a loss on the loan,
the loss has been paid in full.

(k) The Secretary may, in any case
involving circumstances deemed
appropriate, waive either or both of the
requirements set forth in paragraphs
() (@) and (j)(2)(i) of this section.
(Authority: 38 U.S.C. 3702(b), 3710)

* * * * *

10. In §36.43064a, the introductory
text of paragraph (a) and paragraph
(2)(3) are revised, to read as follows:

§36.4306a Interest rate reduction
refinancing loan.

(a) Pursuant to 38 U.S.C. 3710(a)(8),
(2)(9)(B)(i), and (a)(11), a veteran may
refinance an existing VA guaranteed,
insured, or direct loan to reduce the
interest rate payable on the existing loan
provided the following requirements are
met:

* * * * *

(3) The amount of the refinancing
loan may not exceed:

(i) An amount equal to the sum of the
balance of the loan being refinanced and
such closing costs as authorized by
§36.4312(d) and a discount not to
exceed a dollar amount determined in
accordance with § 36.4312(d)(7)(i); or

(ii) In the case of a loan to refinance
an existing VA guaranteed or direct loan
and to improve the dwelling securing
such loan through energy efficient
improvements, an amount equal to the
sum of the amount referred to with
respect to the loan under paragraph
(2)(3)(i) of this section and the amount
authorized by § 36.4336(a)(4);

(Authority: 38 U.S.C. 3710(a))
* * * * *

11. Section 36.4311 is revised to read
as follows:

§36.4311 Interest rates.

(a) In guaranteeing or insuring loans
under 38 U.S.C. chapter 37, the
Secretary may elect to require that such
loans either bear interest at a rate that
is agreed upon by the veteran and the
lender, or bear interest at a rate not in
excess of a rate established by the
Secretary. The Secretary may, from time
to time, change that election by
publishing a notice in the Federal
Register. However, the interest rate of a
loan for the purpose of an interest rate
reduction under 38 U.S.C. 3710(a)(8),
(2)(9)(B)(i), or (a)(11) must be less than
the interest rate of the VA loan being
refinanced. This paragraph does not
apply in the case of an adjustable rate
mortgage being refinanced under 38
U.S.C. 3710(a)(8), (@)(9)(B)(i), or (a)(11)
with a fixed rate loan.

(Authority: 38 U.S.C. 3703, 3710)

(b) For loans bearing an interest rate
agreed upon by the veteran and the
lender, the veteran may pay reasonable
discount points in connection with the
loan. The discount points may not be
included in the loan amount, except for
interest rate reduction refinancing loans
under 38 U.S.C. 3710(a)(8), (&)(9)(B)(i),
and (a)(11). For loans bearing an interest
rate agreed upon by the veteran and the
lender, the provisions of § 36.4312(d)(6)
and (d)(7) do not apply.

(Authority: 38 U.S.C. 3703, 3710)

(c) Interest in excess of the rate
reported by the lender when requesting
evidence of guaranty or insurance shall
not be payable on any advance, or in the
event of any delinquency or default:
Provided, that a late charge not in excess
of an amount equal to 4 percent on any
installment paid more than 15 days after
due date shall not be considered a
violation of this limitation.

(Authority: 38 U.S.C. 3710)

(d) Adjustable rate mortgage loans
which comply with the requirements of
this paragraph (d) are eligible for
guaranty.

(1) Interest rate index. Changes in the
interest rate charged on an adjustable
rate mortgage must correspond to
changes in the weekly average yield on
one year (52 weeks) Treasury bills
adjusted to a constant maturity. Yields
on one year Treasury bills at ““‘constant
maturity” are interpolated by the United
States Treasury from the daily yield
curve. This curve, which relates the
yield on the security to its time to
maturity, is based on the closing market
bid yields on actively traded one year
Treasury bills in the over-the-counter
market. The weekly average one year
constant maturity Treasury bill yields
are published by the Federal Reserve
Board of the Federal Reserve System.
The Federal Reserve Statistical Release
Report H. 15 (519) is released each
Monday. These one year constant
maturity Treasury bill yields are also
published monthly in the Federal
Reserve Bulletin, published by the
Federal Reserve Board of the Federal
Reserve System, as well as quarterly in
the Treasury Bulletin, published by the
Department of the Treasury.

(2) Frequency of interest rate changes.
Interest rate adjustments must occur on
an annual basis, except that the first
adjustment may occur no sooner than 12
months nor later than 18 months from
the date of the borrower’s first mortgage
payment. The adjusted rate will become
effective the first day of the month
following the adjustment date; the first
monthly payment at the new rate will be
due on the first day of the following
month. To set the new interest rate, the
lender will determine the change
between the initial (i.e., base) index
figure and the current index figure. The
initial index figure shall be the most
recent figure available before the date of
mortgage loan origination. The current
index figure shall be the most recent
index figure available 30 days before the
date of each interest rate adjustment.

(3) Method of rate changes. Interest
rate changes may only be implemented
through adjustments to the borrower’s
monthly payments.
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(4) Initial rate and magnitude of
changes. The initial contract interest
rate of an adjustable rate mortgage shall
be agreed upon by the lender and the
veteran. The rate must be reflective of
adjustable rate lending. Annual
adjustments in the interest rate shall be
set at a certain spread or margin over the
interest rate index prescribed in
paragraph (d)(1) of this section. Except
for the initial rate, this margin shall
remain constant over the life of the loan.
Annual adjustments to the contract
interest rate shall correspond to annual
changes in the interest rate index,
subject to the following conditions and
limitations:

(i) No single adjustment to the interest
rate may result in a change in either
direction of more than one percentage
point from the interest rate in effect for
the period immediately preceding that
adjustment. Index changes in excess of
one percentage point may not be carried
over for inclusion in an adjustment in
a subsequent year. Adjustments in the
effective rate of interest over the entire
term of the mortgage may not result in
a change in either direction of more
than five percentage points from the
initial contract interest rate.

(ii) At each adjustment date, changes
in the index interest rate, whether
increases or decreases, must be
translated into the adjusted mortgage
interest rate, rounded to the nearest one-
eighth of one percent, up or down. For
example, if the margin is 2 percent and
the new index figure is 6.06 percent, the
adjusted mortgage interest rate will be 8
percent. If the margin is 2 percent and
the new index figure is 6.07 percent, the
adjusted mortgage interest rate will be
8Ys percent.

(5) Pre-loan disclosure. The lender
shall explain fully and in writing to the
borrower, no later than on the date upon
which the lender provides the
prospective borrower with a loan
application, the nature of the obligation
taken. The borrower shall certify in
writing that he or she fully understands
the obligation and a copy of the signed
certification shall be placed in the loan
folder and included in the loan
submission to VA. Such lender
disclosure must include the following
items:

(i) The fact that the mortgage interest
rate may change, and an explanation of
how changes correspond to changes in
the interest rate index;

(ii) Identification of the interest rate
index, its source of publication and
availability;

(iii) The frequency (i.e., annually)
with which interest rate levels and
monthly payments will be adjusted, and

the length of the interval that will
precede the initial adjustment; and

(iv) A hypothetical monthly payment
schedule that displays the maximum
potential increases in monthly
payments to the borrower over the first
five years of the mortgage, subject to the
provisions of the mortgage instrument.

(6) Annual disclosure. At least 25
days before any adjustment to a
borrower’s monthly payment may occur,
the lender must provide a notice to the
borrower which sets forth the date of the
notice, the effective date of the change,
the old interest rate, the new interest
rate, the new monthly payment amount,
the current index and the date it was
published, and a description of how the
payment adjustment was calculated. A
copy of the annual disclosure shall be
made a part of the lender’s permanent
record on the loan.

(Authority: 38 U.S.C. 3707, 3710)

12. Section 36.4312 is amended by
redesignating paragraph (d)(1)(viii) as
paragraph (d)(1)(ix), and by removing
from paragraph (e)(3) “‘in paragraphs
(e)(4) and (e)(5)” and replacing it with
“in paragraph (e)(4)”. Section 36.4312 is
further amended by adding a new
paragraph (d)(1)(viii), by revising the
authority citation following paragraph
(d)(7)(iv), by adding introductory text to
paragraph (e), and by revising paragraph
(e)(1), to read as follows:

§36.4312 Charges and fees.

* * * * *

* X *

@

(viii) The actual amount charged for
flood zone determinations, including a
charge for a life-of-the-loan flood zone
determination service purchased at the
time of loan origination, if made by a
third party who guarantees the accuracy
of the determination. A fee may not be
charged for a flood zone determination
made by a Department of Veterans
Affairs appraiser or for the lender’s own
determination.
* * * * *

(7) * X *

(iv) * * *x
(Authority: 38 U.S.C. 3703, 3710; 42 U.S.C.
4001 note, 4012a)

* * * * *

(e) Subject to the limitations set out in
paragraph (e)(4) of this section, a fee
must be paid to the Secretary.

(1) The fee on loans to veterans shall
be as follows:

(i) On all interest rate reduction
refinancing loans guaranteed under 38
U.S.C. 3710(a)(8), (a)(9)(B)(i), and
(a)(11), the fee shall be 0.50 percent of
the total loan amount.

(ii) On all refinancing loans other than
those described in paragraph (e)(1)(i) of
this section, the funding fee shall be
2.75 percent of the loan amount for
loans to veterans whose entitlement is
based on service in the Selected Reserve
under the provisions of 38 U.S.C.
3701(b)(5), and 2 percent of the loan
amount for loans to all other veterans;
provided, however, that if the veteran is
using entitlement for a second or
subsequent time, the fee shall be 3
percent of the loan amount.

(iii) Except for loans to veterans
whose entitlement is based on service in
the Selected Reserve under the
provisions of 38 U.S.C. 3701(b)(5), the
funding fee shall be 2 percent of the
total loan amount for all loans for the
purchase or construction of a home on
which the veteran does not make a
down payment, unless the veteran is
using entitlement for a second or
subsequent time, in which case the fee
shall be 3 percent. On purchase or
construction loans on which the veteran
makes a down payment of 5 percent or
more, but less than 10 percent, the
amount of the funding fee shall be 1.50
percent of the total loan amount. On
purchase or construction loans on
which the veteran makes a down
payment of 10 percent or more, the
amount of the funding fee shall be 1.25
percent of the total loan amount.

(iv) On loans to veterans whose
entitlement is based on service in the
Selected Reserve under the provisions
of 38 U.S.C. 3701(b)(5), the funding fee
shall be 2.75 percent of the total loan
amount on loans for the purchase or
construction of a home on which the
veteran does not make a down payment,
unless the veteran is using entitlement
for a second or subsequent time, in
which case the fee shall be 3 percent.
On purchase or construction loans on
which veterans whose entitlement is
based on service in the Selected Reserve
make a down payment of 5 percent or
more, but less than 10 percent, the
amount of the funding fee shall be 2.25
percent of the total loan amount. On
purchase or construction loans on
which such veterans make a down
payment of 10 percent or more, the
amount of the funding fee shall be 2
percent of the total loan amount.

(v) All or part of the fee may be paid
in cash at loan closing or all or part of
the fee may be included in the loan
without regard to the reasonable value
of the property or the computed
maximum loan amount, as appropriate.
In computing the fee, the lender will
disregard any amount included in the
loan to enable the borrower to pay such
fee.
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(Authority: 38 U.S.C. 3729)

* * * * *

13. Section 36.4320 is amended by
revising paragraph (a)(1)(ii)(B) to read as
follows:

§36.4320 Sale of security.

(a) * * *

(l) * * *

(“) * * *

(B) The holder acquires the property,
or the rights to the property, at the
liquidation sale for an amount in excess
of the specified amount, the
indebtedness shall be credited with the
proceeds of the sale. The holder may
elect to convey the property to the
Secretary under the terms of paragraph
(@)(1)(ii)(A) of this section, unless a bid
in excess of the specified amount was

made pursuant to paragraph (a)(3) of
this section.

(Authority: 38 U.S.C. 3732(c))

* * * * *

14. Section 36.4336 is amended by
revising paragraph (a)(2)(i) and by
adding a new paragraph (a)(4), to read
as follows:

§36.4336 Eligibility of loans; reasonable
value requirements.

* * * * *

(2)(i) Except as to refinancing loans
pursuant to 38 U.S.C. 3710(a)(8),
(@)(9)(B)(i), (2)(11), or (b)(7) and energy
efficient mortgages pursuant to 38
U.S.C. 3710(d), the loan (including any
scheduled deferred interest added to
principal) does not exceed the
reasonable value of the property or
projected reasonable value of a new
home which is security for a graduated
payment mortgage loan, as appropriate,
as determined by the Secretary, and
* * * * *

(4) A loan guaranteed under 38 U.S.C.
3710(d) which includes the cost of
energy efficient improvements may
exceed the reasonable value of the
property. The cost of the energy efficient
improvements that may be financed
may not exceed $3,000; provided,
however, that up to $6,000 in energy
efficient improvements may be financed
if the increase in the monthly payment
for principal and interest does not
exceed the likely reduction in monthly
utility costs resulting from the energy
efficient improvements.

(Authority: 38 U.S.C. 3710)

* * * * *

[FR Doc. 95-18182 Filed 7-25-95; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300386A; FRL—4966—4]

RIN 2070-AB78

Polymethylene Polyphenylisocyanate,
Polymer with Ethylene Diamine,
Diethylene Triamine and Sebacoyl

Chloride, Cross-Linked; Tolerance
Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document establishes an
exemption from the requirement of a
tolerance for residues of polymethylene
polyphenylisocyanate, polymer with
ethylene diamine, diethylene triamine
and sebacoyl chloride, cross-linked,
when used as an inert ingredient
(encapsulating agent) in pesticide
formulations applied to growing crops
only under 40 CFR 180.1001(d) to
replace and delete the existing
exemption from the requirement of a
tolerance for residues of cross-linked
nylon-type encapsulating polymer
under 40 CFR 180.1028. EIf Atochem
North America, Inc., requested this
regulation pursuant to the Federal Food,
Drug and Cosmetic Act (FFDCA).
EFFECTIVE DATE: This regulation
becomes effective July 26, 1995.
ADDRESSES: Written objections and
hearing requests, identified by the
document control number, [OPP-
300386A], may be submitted to: Hearing
Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled *“Tolerance
Petition Fees’ and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring copy of objections and
hearing requests to: Rm. 1132, CM #2,
1921 Jefferson Davis Hwy., Arlington,
VA 22202.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of

objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect in 5.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket number [OPP-300386A]. No
Confidential Business Information (CBI)
should be submitted through e-mail.
Electronic copies of objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries. Additional information on
electronic submissions can be found
below in this document.

FOR FURTHER INFORMATION CONTACT: By
mail: Mary Waller, Registration Support
Branch, Registration Division (7505W),
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
6th Floor, 2800 Crystal Drive, North
Tower, Arlington, VA 22202, (703)-308-
8811; e-mail:
waller.mary@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of May 24, 1995 (60 FR
27469), EPA issued a proposed rule that
gave notice that EIf Atochem North
America, Inc., 2000 Market St.,
Philadelphia, PA 10103-3222, had
submitted pesticide petition (PP)
5E4447 to EPA requesting that the
Administrator, pursuant to section
408(e) of the Federal Food, Drug and
Cosmetic Act (FFDCA) (21 U.S.C.
346a(e)), propose to amend 40 CFR part
180 by replacing the existing exemption
from the requirement of a tolerance for
residues of cross-linked nylon-type
encapsulating polymer listed under 40
CFR 180.1028 with an exemption from
the requirement of a tolerance for
residues of polymethylene
polyphenylisocyanate, polymer with
ethylene diamine, diethylene triamine
and sebacoyl chloride, cross-linked,
when used as an inert ingredient
(encapsulating agent) in pesticide
formulations applied to growing crops
only under 40 CFR 180.1001(d).

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125, and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceouse earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
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dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active.

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rule.

The data submitted with the proposal
and other relevant material have been
evaluated and discussed in the
proposed rule. Based on the data and
information considered, the Agency
concludes that the tolerance exemption
will protect the public health.
Therefore, the tolerance exemption is
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
and/or request a hearing with the
Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

A record has been established for this
rulemaking under docket number [OPP-
300386A] (including any objections and
hearing requests submitted
electronically as described below). A
public version of this record, including

printed, paper versions of electronic
comments, which does not include any
information claimed as CBI, is available
for inspection from 8 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 1132 of the Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, Crystal Mall #2,
1921 Jefferson Davis Highway,
Arlington, VA.

Written objections and hearing
requests, identified by the document
control number [OPP-300386A], may be
submitted to the Hearing Clerk (1900),
Environmental Protection Agency, Rm.
3708, 401 M St., SW., Washington, DC
20460.

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk can be sent directly to EPA at:

opp-Docket@epamail.epa.gov

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk must be submitted as an ASCII file
avoiding the use of special characters
and any form of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any objections and hearing
requests received electronically into
printed, paper form as they are received
and will place the paper copies in the
official rulemaking record which will
also include all objections and hearing
requests submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in “ADDRESSES” at the beginning of
this document.

Under Executive Order 12866 (58 FR
51735, Oct. 4, 1993), the Agency must
determine whether the regulatory action
is “significant” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. Under section 3(f),
the order defines a “significant
regulatory action’ as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal

governments or communities (also
referred to as ““‘economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of the Executive
Order, EPA has determined that this
rule is not “significant” and is therefore
not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 14, 1995.

Stephen L. Johnson,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. Section 180.1001(d) is amended in
the table therein by adding and
alphabetically inserting the inert
ingredient, to read as follows:

§180.1001 Exemptions from the
requirement of a tolerance.
* * * * *

(d) E
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Inert ingredient Limits Uses
* * * * * * *
Polymethylene polyphenylisocyanate, polymer with ..., Encapsulating agent
ethylene diamine, diethylene triamine and sebacoyl
chloride, cross-linked; minimum number average
molecular weight 100,000.
* * * * * * *
* * * * *

[FR Doc. 95-18365 Filed 7-25-95; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Parts 185 and 186
[FAP 9H5587/R2144; FRL—4960-8]
RIN 2070-AB78

Tralomethrin; Food and Feed Additive
Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document establishes
time-limited food and feed additive
regulations for residues of the synthetic
pyrethroid tralomethrin in or on the
processed commodity tomato puree and
animal feed tomato pomace, wet and
dry. AgrEvo USA Co. (formerly Hoechst
Roussel Agri-Vet Co.) requested these
regulations pursuant to the Federal
Food, Drug and Cosmetic Act (FFDCA)
that would establish the maximum
permissible levels for residues of the
pesticide in or on the processed food
commodity and animal feed.

EFFECTIVE DATE: This regulation
becomes effective July 26, 1995.
ADDRESSES: Written objections and
hearing requests, identified by the
document control number, [PP 9H5587/
R2144], may be submitted to: Hearing
Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St. SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St. SW., Washington, DC 20460. In
person, bring copy of objections and
hearing requests to: Rm. 1132, CM #2,

1921 Jefferson Davis Hwy., Arlington,
VA 22202.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect in 5.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket number [FAP 9H5587/
R2144]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries. Additional
information on electronic submissions
can be found below in this document.

FOR FURTHER INFORMATION CONTACT: By
mail: George T. LaRocca, Product
Manager (PM) 13, Registration Division
(7505C), Environmental Protection
Agency, 401 M St. SW., Washington, DC
20460. Office location and telephone
number: Rm. 259, 1921 Jefferson Davis
Hwy., Arlington, VA 22202, (703)-305-
6100; e-mail:
larocca.george@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: In the
Federal Register of May 10, 1995 (60 FR
24815), EPA issued a proposed rule that
gave notice that Hoechst-Roussel Agri-
Vet Co. had submitted to EPA pursuant
to section 409 of the FFDCA, 21 U.S.C.
348, food/feed additive petition (FAP)
9H5587 proposing to amend 40 CFR
185.5450 and 40 CFR part 186 by
establishing time-limited food/feed
additive regulations to permit residues
of the insecticide tralomethrin, (S)-
alpha-cyano-3-phenoxybenzyl-(1R,3S)-
2,2-dimethyl-3-[(RS)-1,2,2,-
tetrabromoethyl]-
cyclopropanecarboxylate, and its
metabolites in or on the processed
commodity tomato puree at 1.00 part
per million (ppm) and the animal feed
tomato pomace, wet and dry, at 1.50
ppm and 4.00 ppm, respectively.

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rule.

The data submitted with the proposal
and other relevant material have been
evaluated and discussed in the
proposed rule. Based on the data and
information considered, the Agency
concludes that the time-limited food
and feed additive regulations will
protect the public health. Therefore, the
time-limited food and feed additive
regulations are established as set forth
below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
and/or request a hearing with the
Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

A record has been established for this
rulemaking under docket number [FAP
9H5587/R2144] (including any
objections and hearing requests
submitted electronically as described
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below). A public version of this record,
including printed, paper versions of
electronic comments, which does not
include any information claimed as CBI,
is available for inspection from 8 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The public
record is located in Room 1132 of the
Public Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA.

Written objections and hearing
requests, identified by the document
control number [FAP 9H5587/R2144],
may be submitted to the Hearing Clerk
(1900), Environmental Protection
Agency, Rm. 3708, 401 M St., SW.,
Washington, DC 20460.

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk can be sent directly to EPA at:

opp-Docket@epamail.epa.gov

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk must be submitted as an ASCII file
avoiding the use of special characters
and any form of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any objections and hearing
requests received electronically into
printed, paper form as they are received
and will place the paper copies in the
official rulemaking record which will
also include all objections and hearing
requests submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in ADDRESSES at the beginning of this
document.

Under Executive Order 12866 (58 FR
51735, Oct. 4, 1993), the Agency must
determine whether the regulatory action
is “‘significant” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. Under section 3(f),
the order defines a “‘significant
regulatory action” as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities (also
referred to as ““‘economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement,

grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of the Executive
Order, EPA has determined that this
rule is not “significant” and is therefore
not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Parts 185 and
186

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Food
additives, Feed additives, Pesticides and
pests, Reporting and recordkeeping
requirements.

Dated: July 6, 1995.

Peter Caulkins,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR parts 185 and 186
are amended as as follows:

PART 185—[AMENDED]

1. In part 185:
a. The authority citation for part 185
continues to read as follows:

Authority: 21 U.S.C. 346a and 348.

b. By revising § 185.5450, to read as
follows:

§185.5450 Tralomethrin.

(a) A time-limited food additive
regulation is established for the
combined residues of the insecticide
tralomethrin ((S)-alpha-cyano-3-
phenoxybenzyl-(1R,3S)-2,2-dimethyl-3-
[(RS)-1,2,2,2-tetrabromoethyl]-
cyclopropanecarboxylate; CAS Reg. No.
66841-25-6) and its metabolites (S)-
alpha-cyano-3-phenoxybenzyl (1R,3R)-
3-(2,2-dibromovinyl)-2,2-
dimethylcyclopropanecarboxylate and
(S)-alpha-cyano-3-
phenoxybenzyl(1S,3R)-3-(2,2-
dibromovinly)-2,2-
dimethylcyclopropanecarboxylate
calculated as the parent in or on the
following food commodities when

present as a result of application of the
insecticide to the growing crops:

. Parts per Expiration
Commodity million date
Cottonseed oil . 0.20 | Nov. 15,
1997.

(b) A time-limited food additive
regulation is established permitting
residues of the pesticide tralomethrin
((8)-alpha-cyano-3-phenoxybenzyl-
(1R,3S)-2,2-dimethyl-3-[(RS)-1,2,2,2-
tetrabromoethyl]-
cyclopropanecarboxylate; CAS Reg. No.
66841-25-6) and its metabolites (S)-
alpha-cyano-3-phenoxybenzyl (1R,3R)-
3-(2,2-dibromovinyl)-2,2-
dimethylcyclopropanecarboxylate and
(S)-alpha-cyano-3-
phenoxybenzyl(1S,3R)-3-(2,2-
dibromovinly)-2,2-
dimethylcyclopropanecarboxylate
calculated as the parent in or on the
following food commodity resulting
from application of the insecticide to
tomatoes in accordance with an
experimental program (34147-EUP-2).
The conditions set forth in this section
shall be met.

. Parts per Expiration
Commodity million date
Tomato puree . 1.00 | June 1, 1997

(1) Residues in the food not in excess
of the established tolerance resulting
from the use described in paragraph (b)
of this section remaining after
expiration of the experimental program
will not be considered to be actionable
if the insecticide is applied during the
term of and in accordance with the
provisions of the experimental use
program and feed additive regulation.

(2) The company concerned shall
immediately notify the Environmental
Protection Agency of any findings from
the experimental use that have a bearing
on safety. The firm shall also keep
records of production, distribution, and
performance, and on request make the
records available to any authorized
officer or employee of the
Environmental Protection Agency or the
Food and Drug Administration.

PART 186—[AMENDED]

2. In part 186:

a. The authority citation for part 186
continues to read as follows:

Authority: 21 U.S.C. 348.
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b. By adding new § 186.5450, to read
as follows:

§186.5450 Tralomethrin.

(a) A time-limited feed additive
regulation is established permitting
residues of tralomethrin ((S)-alpha-
cyano-3-phenoxybenzyl-(1R,3S)-2,2-
dimethyl-3-[(RS)-1,2,2,2-
tetrabromoethyl]-
cyclopropanecarboxylate; CAS Reg. No.
66841-25-6) and its metabolites (S)-
alpha-cyano-3-phenoxybenzyl (1R,3R)-
3-(2,2-dibromovinyl)-2,2-
dimethylcyclopropanecarboxylate and
(S)-alpha-cyano-3-
phenoxybenzyl(1S,3R)-3-(2,2-
dibromovinly)-2,2-
dimethylcyclopropanecarboxylate
calculated as the parent in or on the
following feed resulting from
application of the insecticide to
tomatoes in accordance with an
experimental program (34147-EUP-2).
The conditions set forth in this section
shall be met.

Parts per Expiration
Feed million date
Tomato pom- 1.50 | June 1, 1997
ace, wet.
Tomato pom- 4.00 | June 1, 1997
ace, dry.

(b) Residues in the feed not in excess
of the established tolerance resulting
from the use described in paragraph (a)
of this section remaining after
expiration of the experimental program
will not be considered to be actionable
if the insecticide is applied during the
term of and in accordance with the
provisions of the experimental use
program and feed additive regulation.

(c) The company concerned shall
immediately notify the Environmental
Protection Agency of any findings from
the experimental use that have a bearing
on safety. The firm shall also keep
records of production, distribution, and
performance, and on request make the
records available to any authorized
officer or employee of the
Environmental Protection Agency or the
Food and Drug Administration.

[FR Doc. 95-18002 Filed 7-25-95; 8:45 am]

BILLING CODE 6560-50-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Part 424

[BPD-709-FC]

RIN 0938-AF01

Medicare Program; Allowing
Certifications and Recertification by

Nurse Practitioners and Clinical Nurse
Specialists for Certain Services

AGENCY: Health Care Financing
Administration (HCFA), HHS.

ACTION: Final rule with comment period.

SUMMARY: This final rule with comment
period authorizes nurse practitioners
and clinical nurse specialists, working
in collaboration with a physician, to
certify and recertify that extended care
services are needed or continue to be
needed. In addition, it sets forth the
qualification requirements that a nurse
practitioner or clinical nurse specialist
must meet in order to sign certification
or recertification statements. This final
rule is necessary to implement section
6028 of the Omnibus Budget
Reconciliation Act of 1989.
DATES: Effective Date: These regulations
are effective on August 25, 1995.
Comment Date: Comments regarding
the qualification requirements will be
considered if we receive them at the
appropriate address, as provided below,
no later than 5 p.m. on September 25,
1995.

ADDRESSES: Mail written comments (1
original and 3 copies) to the following
address: Health Care Financing
Administration, Department of Health
and Human Services, Attention: BPD—
709-FC, P.O. Box 7517, Baltimore, MD
21207.

If you prefer, you may deliver your
written comments (1 original and 3
copies) to one of the following
addresses:

Room 309-G, Hubert H. Humphrey
Building, 200 Independence Avenue
SW., Washington, DC 20201, or

Room 132, East High Rise Building,
6325 Security Boulevard, Baltimore,
MD 21207.

Because of staffing and resource
limitations, we cannot accept comments
by facsimile (FAX) transmission. In
commenting, please refer to file code
BPD-709—FC. Comments received
timely will be available for public
inspection as they are received,
generally beginning approximately 3
weeks after publication of a document,
in Room 309-G of the Department’s
offices at 200 Independence Avenue

SW., Washington, DC, on Monday
through Friday of each week from 8:30
a.m. to 5 p.m. (phone: (202) 690-7890).
FOR FURTHER INFORMATION CONTACT: Jim
Kenton, (410) 966—4607.

SUPPLEMENTARY INFORMATION:

l. Background

Section 1814(a) of the Social Security
Act (the Act) requires specific
certifications in order for Medicare
payments to be made for certain
services. Before the enactment of the
Omnibus Budget Reconciliation Act of
1989 (OBRA '89) (Pub. L. 101-239),
section 1814(a)(2) of the Act required
that, in the case of post-hospital
extended care services, a physician
certify that the services are or were
required to be given because the
individual needs or needed, on a daily
basis, skilled nursing care (provided
directly by or requiring the supervision
of skilled nursing personnel) or other
skilled rehabilitation services that, as a
practical matter, can only be provided
in a skilled nursing facility (SNF) on an
inpatient basis.

The physician certification
requirements were included in the law
to ensure that patients require a level of
care that is covered by the Medicare
program and because the physician is a
key figure in determining utilization of
health services.

OBRA ’89 was enacted on December
19, 1989. Section 6028 of OBRA '89
amended section 1814(a)(2) of the Act to
allow, in the case of extended care
services, a nurse practitioner or clinical
nurse specialist who does not have a
direct or indirect employment
relationship with the facility, but is
working in collaboration with a
physician, to certify and recertify that
extended care services are needed or
continue to be needed. This provision
took effect upon enactment.

Current regulations located at 42 CFR
part 424, concerning conditions for
Medicare payments, specify that a
physician must certify and recertify the
need for services. Regulations located at
§424.20 provide Medicare Part A
coverage for post-hospital SNF care
furnished by a SNF or a swing-bed
hospital only if a physician certifies and
recertifies the need for those services.
Section 424.20(a)(2) contains
certification requirements for certain
swing-bed hospital patients under
which a physician must certify that
transfer to a SNF is not medically
appropriate. Also, 8424.20(e) provides
that certification and recertification
statements may be signed by the
physician responsible for the case or,
with his or her authorization, by a
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physician on the SNF staff or a
physician who is available in case of an
emergency and has knowledge of the
case.

I1. Provisions of the Proposed Rule

On June 28, 1991, we published a
proposed rule (56 FR 29609) that would
authorize nurse practitioners and
clinical nurse specialists working in
collaboration with a physician to certify
and recertify that extended care services
are needed or continue to be needed. In
the preamble to that proposed rule, we
described our policies concerning
requirements for certification and
recertification of need for extended care
services, and proposed the following
changes to the regulations:

* We proposed to revise
§8424.1(b)(1) and 424.5(a)(4),
concerning the general provisions of
part 424, by deleting the statement that
only a physician can certify and
recertify the need for extended care
services.

e We proposed to revise §424.10(a),
which specifies that certifications and
recertifications must be made only by a
physician, to permit a nurse practitioner
or clinical nurse specialist to certify and
recertify the need for services.

* We proposed to revise §424.11(b),
which specifies procedures for
obtaining certifications and
recertifications, to remove the
requirement that only a physician can
certify and recertify the need for
services.

* We proposed to add a new
§424.11(e)(4) to specify that a nurse
practitioner or clinical nurse specialist
could certify and recertify that extended
care services are needed or continue to
be needed.

* We proposed to revise 8 424.20(e),
which pertains to the requirements for
post-hospital SNF care, by adding a new
provision to specify that the signer of
the certification and recertification may
be a nurse practitioner or clinical nurse
specialist, provided that neither has a
direct or indirect employment
relationship with the facility, but is
working in collaboration with a
physician. In this section we also
proposed that “collaboration” means a
process whereby a nurse practitioner or
clinical nurse specialist works with a
doctor of medicine or osteopathy to
deliver health care services. We further
proposed that the services must be
delivered within the scope of the
practitioner’s professional expertise as
defined and as licensed by the State,
with medical direction and appropriate
supervision as provided for in
guidelines jointly developed by the
practitioner and the physician or other

mechanisms defined by Federal
regulations and the law of the State in
which the services are performed.

I11. Analysis of and Response to Public
Comments

In response to the June 28, 1991
proposed rule, we received 16 timely
items of correspondence. The
comments, submitted by or on behalf of
long term care facilities, hospitals,
providers of rehabilitative services, and
nursing associations, and our responses,
are presented below.

A. The Conditions and Scope of Practice
Under Which a Nurse Practitioner or
Clinical Nurse Specialist May Certify or
Recertify the Need for Extended Care
Services

Section 6028 of OBRA 89 amended
section 1814(a)(2) of the Act to allow, in
the case of extended care services, a
nurse practitioner or clinical nurse
specialist who does not have a direct or
indirect employment relationship with
the facility, but is working in
collaboration with a physician, to certify
and recertify that extended care services
are needed or continue to be needed.

1. Comments and Responses

Comment: One commenter stated that
before residents are certified or
recertified for post-hospital SNF care for
rehabilitation services only, the nurse
practitioner or clinical nurse specialist
should be required to consult with a
rehabilitation professional in one or
more of the relevant disciplines of
physical therapy, occupational therapy,
and speech-language pathology. The
commenter believes that this should be
made a requirement because assessment
of the rehabilitative needs of the
residents requires the input of
professionals with specialized clinical
training.

Response: Current law does not
provide for the requirement of such a
consultation. However, this type of
consultation may result from the
collaborative arrangements currently in
place between the nurse practitioner or
clinical nurse specialist and the
physician. Collaborative arrangements
provide for discussion of patient
diagnosis and concerns related to case
management to ensure the best care
possible for the patient. The nurse
practitioner or clinical nurse specialist,
while working under clearly defined
guidelines developed with the
physician, may determine in certain
instances that consultation with a
rehabilitation professional is necessary.

In addition, under the SNF
requirements for participation at
§483.20(b)(5), each resident must

receive a comprehensive assessment
upon admission and a review of that
assessment at least once every 3 months.
The assessment must be conducted by a
nurse and involve other practitioners as
needed. A nurse practitioner or clinical
nurse specialist who is performing a
certification or recertification will have
access to the assessment and will thus
have the benefit of any assessment done
by rehabilitation specialists.

Also, under the SNF requirements for
participation at § 483.20(d), the SNF
must develop a comprehensive care
plan for each resident that includes
measurable objectives and timetables to
meet the resident’s medical, nursing,
and mental and psychosocial needs that
are identified in the comprehensive
assessment. The care plan must be
prepared by an interdisciplinary team
that includes the attending physician, a
registered nurse, and “‘other appropriate
staff in disciplines as determined by the
resident’s needs.” Accordingly, for a
resident certified for SNF care for
rehabilitation services, we expect that
the interdisciplinary team that prepares
a care plan would include a
rehabilitation professional.

Comment: Three commenters stated
that allowing nurse practitioners and
clinical nurse specialists to certify and
recertify that extended care services are
needed or continue to be needed is an
extremely narrow function when it is
delegated only to those who work
directly with attending physicians. The
commenters believe that this provision
should be expanded to include facility-
employed nurse practitioners and
clinical nurse specialists.

Response: Facility-employed nurse
practitioners and clinical nurse
specialists are prohibited by section
1814(a)(2) of the Act from providing
certification and recertification services
for a facility; therefore, we cannot adopt
the commenter’s suggestion. However,
the requirements for certification and
recertification authorizations are not
limited to those individuals who work
directly with attending physicians. The
nurse practitioner or clinical nurse
specialist is free to engage in
independent practice (if allowed by
State law) so long as he or she works in
collaboration with a physician. This
process allows each professional to
retain responsibility for his or her
respective services and engage in those
services independently.

Comment: One commenter expressed
concern that the prohibition that the
nurse practitioner or clinical nurse
specialist cannot work for the facility
will have adverse effects on small rural
hospitals. The commenter noted that, in
rural areas, skilled nursing facilities are
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often faced with dual problems. First,
facilities in rural areas have a difficult
time recruiting physicians. Since not
many physicians live near the facility, it
is difficult to find a physician who will
make the long-distance visits to certify
(or supervise) the care of residents in
SNFs. Second, a nurse practitioner or
clinical nurse specialist who lives close
enough to the SNF is likely to already
be employed by the SNF, since that is
likely the only employment that would
be available in that area. Thus, not only
are nurse practitioners and clinical
nurse specialists a less costly alternative
for the facility to employ, but they
generally must be an employee if the
facility wishes to retain their services.
The commenter suggested that a waiver
be considered to allow nurse
practitioners and clinical nurse
specialists who are employed by rural
facilities to certify and recertify the need
or continued need for extended care
services.

Response: The statute does not
authorize us to grant a waiver to allow
nurse practitioners and clinical nurse
specialists who are employed by rural
facilities to perform certification and
recertification. However, those who are
authorized by section 1861(s)(2)(K)(iii)
of the Act to engage in independent
practice, and are working in
collaboration with a physician, can
provide the service of certifying and
recertifying extended care services in a
high quality, cost-effective manner.
Similarly, nurse practitioners and
clinical nurse specialists who work
directly for a physician who is not an
employee of the facility can also provide
this service. These types of
arrangements will reduce the need for
visits to the nursing facility by a
physician solely for the purpose of
meeting the signature requirements, and
thus free physicians to deliver medical
care that only they can furnish. We
believe that such arrangements can
provide some relief to those rural areas
where it is often difficult to recruit and
retain physicians.

Comment: One commenter noted that
many smaller facilities would have to
pay an outside nurse to certify and
recertify patients, which would result in
a direct or indirect employment
relationship with the facility.

Response: When nurse practitioners
or clinical nurse specialists are
employees of qualified legal entities,
under the common law test of section
210(j) of the Act (more fully set forth in
20 CFR 404.1005, 404.1007, and
404.1009, which set forth definitions of
employers and employees for purposes
of social security benefits), they are
considered for the purposes of this

provision to have a direct or indirect
employment relationship. Qualified
legal entities may include the facility or
someone working on the medical staff of
the facility. These provisions set forth a
number of factors that indicate whether
a nurse practitioner or clinical nurse
specialist has a direct or indirect
employment relationship including, but
not limited to the following:

» The facility or someone on its
medical staff has the authority to hire or
fire the nurse;

e The facility or someone on its
medical staff furnishes the equipment
and the place to work, sets the hours,
and pays the nurse by the hour, week or
month;

» The facility or someone on its
medical staff restricts the nurse’s ability
to work for someone else or provides
training and requires the nurse to follow
instructions.

However, even though a facility may
make direct payment to an independent
practice nurse practitioner or clinical
nurse specialist for the certification and
recertification of extended care services,
that individual is not considered to have
a direct or indirect relationship with the
facility as long as he or she does not
perform other duties for the facility or
someone on its staff, or is not under the
control of the facility or someone on its
staff.

Comment: One commenter stated that
nurse practitioners and clinical nurse
specialists should be given a wider
scope of practice by the Federal
Government in a manner similar to that
in which States have used their services,
that is, permit them to replace physician
visits in the nursing home and have
prescriptive authority within the
nursing home.

Response: We understand the
commenter’s concerns, but note that the
sole purpose of this rule is to implement
section 1814(a)(2) of the Act, as
amended by section 6028 of OBRA '89,
which is relatively narrow in focus.
Therefore, we do not have present legal
authority to increase the scope of
practice of nurse practitioners or
clinical nurse specialists. However, it
also should be noted that, in recent
years, the Congress has continued to
expand Medicare coverage of services
furnished by nurse practitioners and
clinical nurse specialists, which helps
improve beneficiary access to medical
services. For example, section 4155(a)(3)
of the Omnibus Budget Reconciliation
Act of 1990 (Pub. L. 101-508) amended
section 1861(s)(2)(K) of the Act to
authorize Medicare coverage for certain
services performed by a nurse
practitioner or a clinical nurse specialist
working in a rural area. Those services

were previously covered only if
performed by a physician. In addition,
§483.40 permits a physician to delegate
certain tasks, including some physician
visits, to nurse practitioners or clinical
nurse specialists (as well as to physician
assistants) with certain limitations,
providing they are within the scope of
State law. In these cases, however, the
expansion in coverage was the direct
result of a change in law, not an
administrative decision.

Comment: Another commenter
believes that HCFA should extend the
signature authority to certification and
recertification of specific types of health
services within the extended care
setting. This could include the plan of
treatment requirements for outpatient
physical therapy and speech language
pathology, and the certification and
recertification of the comprehensive
outpatient rehabilitation facility benefit.

Response: Again, section 1814(a)(2) of
the Act, as amended by section 6028 of
OBRA 89, applies only to the
certification and recertification of
extended care services, which is the
only subject of this final rule. The
certification and recertification
signature requirements for the various
outpatient services mentioned in the
above comment are addressed in other
sections of the law and regulations.

2. Weight Given to Physician’s Opinions

Subsequent to the June 28, 1991
proposed rule concerning certifications
by nurse practitioners and clinical nurse
specialists, we published a HCFA
Ruling (No. 93-1, May 1993) that
clarified HCFA's position regarding the
weight to be given to a treating
physician’s opinion in determining
Medicare coverage of inpatient hospital
and SNF care. Although this ruling
focused on certifications by physicians,
it has significant implications for
certifications by nurse practitioners and
clinical nurse specialists. Therefore,
although no commenter explicitly raised
this issue, we believe it is appropriate
to make an additional clarification
regarding the scope of authority of a
nurse practitioner and clinical nurse
specialist. Specifically, we wish to
clarify that although completion of the
required certification or recertification
is a prerequisite for Medicare SNF
coverage, it does not absolutely ensure
coverage. In order to qualify for
coverage, the care must also meet
Medicare’s overall requirement of being
reasonable and necessary for diagnosing
or treating the beneficiary’s condition
(section 1862(a)(1) of the Act). This
aspect of the certification and
recertification requirement is discussed
in detail in HCFA Ruling No. 93-1. As
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the ruling indicates, the treating
physician’s certification or
recertification of the need for care is to
be given great weight in determining
SNF coverage, but coverage decisions
are not made solely based on this
certification: “* * *if the attending
physician’s certification of the medical
need for services is consistent with
other records submitted in support of
the claim for payment, the claim is paid.
However, if the medical evidence is
inconsistent with the physician’s
certification, the medical review entity
considers the attending physician’s
certification only on a par with the other
pertinent medical evidence” (HCFAR
93-1-8).

Thus, although an attending
physician’s certification or
recertification that care is needed is to
be given great weight in determining
SNF coverage, we do not consider a
certification or recertification irrefutable
in the face of medical evidence to the
contrary. We do not believe that a
certification or recertification should be
considered more binding when
completed by a nurse practitioner or
clinical nurse specialist than it would
have been if completed by the attending
physician. Therefore, it is possible for a
nurse practitioner or clinical nurse
specialist’s certification of the need for
care to be superseded by medical
evidence to the contrary, which can
include the opinion of the attending
physician. We do not anticipate that
such a certification or recertification
would be completed in direct
contradiction to the attending
physician’s opinion. For example, if the
attending physician disagrees with a
nurse practitioner’s or clinical nurse
specialist’s certification of the need for
care, the medical review entity can deny
coverage, provided that the attending
physician’s opinion is consistent with
the medical evidence in the file.

B. The Definition of “Collaboration”

In the proposed rule of June 28, 1991,
we defined *‘collaboration” as a process
whereby a nurse practitioner or clinical
nurse specialist works with a doctor of
medicine or osteopathy to deliver health
care services. The services are delivered
within the scope of the practitioner’s
professional expertise with medical
direction and appropriate supervision as
provided for in guidelines jointly
developed by the practitioner and the
physician, or other mechanisms defined
by Federal regulations and the law of
the State in which the services are
performed.

Comment: One commenter
maintained that HCFA'’s proposed
definition of “‘collaboration,” which

provides that appropriate supervision
should be provided, implies that a
physician should be physically present.
The commenter believes this
implication is overreaching and does
not reflect the professional practice of
these practitioners. The commenter
contends that physicians are not
physically present in the facility at the
same time the services are performed.

Response: We do not believe that our
proposed definition is overreaching.
The requirement that collaboration
entail medical direction and supervision
does not imply that the physician be
physically present in the facility or even
that the physician be consulted on each
patient. Our definition is meant to apply
to the overall relationship between the
physician and the nurse practitioner or
clinical nurse specialist. Thus, we
envision that collaboration would
involve some systematic formal
planning, assessment, and a practice
arrangement that reflects and
demonstrates evidence of consultation,
recognition of statutory limits, clinical
authority, and accountability for patient
care, according to some mutual
agreement that allows each professional
to function independently.

C. The Limitation on Authorization To
Sign Certification and Recertification
Statements

In the June 28, 1991, proposed rule,
we proposed to revise §424.11(e) to
specify that nurse practitioners and
clinical nurse specialists be authorized
to sign certifications and recertifications
for extended care services. We defined
these entities as individuals, licensed by
the State, who meet the requirements in
§424.20(e).

Comment: One commenter suggested
that regulations should provide that the
physician assistant, as well as the nurse
practitioner and clinical nurse
specialist, be allowed to certify and
recertify residents for Medicare benefits.

Response: Under current law,
physician assistants are not allowed to
perform these certifications and
recertifications. Section 6028 of OBRA
’89 extended the signature authorization
for certification and recertification to
nurse practitioners and clinical nurse
specialists only.

Comment: One commenter indicated
that the criteria in the proposed rule
that require State licensure for the nurse
practitioner and clinical nurse specialist
to meet the signature authorization
requirements place restraints on many
of the nurse practitioners and clinical
nurse specialists who are not formally
recognized through their State practice
acts (that is, formal licensure
requirements), but who are not

prevented from practicing in those same
States. The commenter believes that the
lack of a formal licensure program
should not prevent this provision from
being implemented in a State.

Response: We agree that the proposed
qualifications requiring State licensure
are unduly restrictive on those nurse
practitioners and clinical nurse
specialists who are in States that
currently authorize them to practice
under State law, even though no formal
licensure exits. Therefore, we are
revising proposed §424.11(e) to
eliminate the requirement for State
licensure. Instead, we are setting forth
the necessary qualifications that nurse
practitioners and clinical nurse
specialists must meet for purposes of
this provision. As detailed below, these
qualification requirements will ensure
that the signature authority is extended
to nurse practitioners and clinical nurse
specialists who are currently authorized
under State law to perform such
services, even if no formal licensure
exists.

Nurse practitioners and clinical nurse
specialists are primary health care
providers. As a primary health care
provider, the nurse practitioner and/or
clinical nurse specialist manages care
under a framework that includes
assessment of health status, diagnosis,
development of a treatment plan,
implementation of that plan, follow up,
and patient education. The autonomous
nature of advanced practice nursing
requires accountability for outcomes in
health care.

In the early years, many of the nurse
practitioner and clinical nurse specialist
programs were hospital based certificate
programs that provided basic education
and clinical requirements that were very
similar to the requirements that
Medicare established in regulations for
rural health clinics in §491.2. In the late
1970’s, post-basic advanced practice
programs began to evolve in response to
societal and health care needs and are
rapidly being phased out in favor of
master’s programs. Most of the
educational preparation now required is
defined by guidelines established by the
profession to assure appropriate
knowledge and clinical competency
necessary for the delivery of primary
health care.

A formal, graduate educational
program provides the nurse practitioner
and clinical nurse specialist the
theoretical knowledge and clinical skills
appropriate for their scope of practice
that includes clinical, technical and
ethical learning experiences for delivery
of care and role development in
advanced nursing practice. Formal
graduate education also enables nurse
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practitioners and clinical nurse
specialists to achieve and maintain
national certification and recognition.
Currently, for the nurse practitioner, 47
States require at least national
certification or a master’s degree and/or
completion of an advanced practice
program. For the clinical nurse
specialist, 29 States specify a graduate
degree and/or national certification. For
the remaining States, advanced practice
nursing is not recognized, the authority
to practice is covered under a broad
Nurse Practice Act, or, in still others,
the scope of practice is based on the
registered nurse’s own determination of
education, experience and amount of
physician supervision necessary to
conduct practice safely.

The completion of a formal, graduate
education program ensures that the
nurse practitioner and clinical nurse
specialist acquire and maintain the
theoretical knowledge and clinical skills
appropriate for the certification and
recertification of extended care services.
Therefore, in this final rule we are
requiring master’s preparation for entry
level nurse practitioners and clinical
nurse specialists who certify and
recertify SNF residents. We believe that
this requirement is consistent with the
training requirement currently
associated with advanced practice
nursing specialties.

We also intend to allow nurse
practitioners and clinical nurse
specialists who are currently practicing
under previously set standards, which
may be less restrictive (for example, not
requiring a master’s degree in nursing),
to certify and recertify SNF services.
Consequently, we are providing that an
individual may certify and recertify SNF
residents if the individual: is a
registered professional nurse currently
licensed to practice nursing in the State
where he or she practices; is authorized
to perform the services of a nurse
practitioner or clinical nurse specialist;
and has received, within 36 months
from the effective date of this final rule,
a certificate of completion from a formal
advanced practice program that
prepares registered nurses to perform an
expanded role in the delivery of primary
care.

Accordingly, we are revising
§424.11(e)(5) to specify that, in order to
qualify as a nurse practitioner, an
individual must:

(1) Be a registered professional nurse
who is currently licensed to practice
nursing in the State where he or she
practices; be legally authorized to
perform the services of a nurse
practitioner in accordance with State
law; and have a master’s degree in
nursing;

(2) Be certified as a nurse practitioner
by a duly recognized professional
association that has, at a minimum,
eligibility requirements that meet the
standards in §424.11(e)(5)(i) (that is, in
item (1) immediately above); or

(3) Meet the requirements for a nurse
practitioner set forth in §424.11(e)(5)(i),
except for the master’s degree
requirement, and have received before
August 25, 1998 a certificate of
completion from a formal advanced
practice program that prepares
registered nurses to perform an
expanded role in the delivery of primary
care.

We have chosen a 36-month period
for two reasons. First, we note that most
advanced nursing programs are from
one to two years in length, and we want
to be sure that students currently or
soon to be enrolled in existing non-
master’s programs would be able to
complete their training and be eligible
for Medicare participation without the
need to change programs. Secondly, we
want to provide the institutions
operating the programs with enough
time to react to these regulations. Our
research to date leads us to believe that
non-master’s advanced programs are
steadily being converted to master’s
degree programs and we therefore
believe that this requirement may well
affect the timing of institutional
decisions for conversion, rather than the
nature of those decisions. We welcome
comments on this particular issue.

In addition, under revised
8§424.11(e)(6), in order to qualify as a
clinical nurse specialist the individual
must:

(1) Be a registered professional nurse
who is currently licensed to practice
nursing in the State where he or she
practices; be legally authorized to
perform the services of a clinical nurse
specialist in accordance with State law;
and have a master’s degree in a defined
clinical area of nursing;

(2) Be certified as a clinical nurse
specialist by a duly recognized
professional association that has, at a
minimum, eligibility requirements that
meet the standards in § 424.11(e)(6)(i)
(that is, item (1)); or

(3) Meet the requirements for a
clinical nurse specialist set forth in
§424.11(e)(6)(i), except for the master’s
degree requirement, and have received
before August 25, 1998, a certificate of
completion from a formal advanced
practice program that prepares
registered nurses to perform an
expanded role in the delivery of primary
care.

As noted above, we are adding the
above provisions as a result of a public
comment on our June 28, 1991 proposed

rule. However, since it would have been
difficult for readers to anticipate the
changes that are necessary in this final
rule, we are accepting public comments
on the qualification requirements set
forth in new §424.11(e)(5) and (6).

D. Timing of the Recertification

Neither OBRA ’89 nor the June 28,
1991 proposed rule addressed the
timing of the recertification statements.
However, current regulations in
8424.20(d) specify that the first
recertification is required no later than
the 14th day of post-hospital SNF care,
and subsequent recertifications are
required at least every 30 days after the
first recertification.

Comment: One commenter suggested
that HCFA change the requirement of
recertification for medical and health
services, from every 30 days to monthly.

Response: The timing requirements
for certification and recertification were
not addressed in the proposed rule and
thus are not the subject of this
regulation. We note, however, that the
requirements are stated in regulations
(8424.20(d)) in terms of days because
they must relate to an admission, which
may occur any time during a month. We
do not believe that it would be
appropriate to restate these
requirements in terms of months. Such
a change could result in extending the
period between recertifications to 60
days if a recertification took place on
the 1st day of one month and on the last
day of the next month.

IV. Provisions of the Final Rule With
Comment Period

For the most part, the final rule
adopts the provisions of the proposed
rule. Those provisions of the final rule
that differ from the proposed rule
follow.

In the proposed rule, we added a new
§424.11(e)(4) to extend to nurse
practitioners and clinical nurse
specialists the authority to sign
statements that would certify and
recertify that extended care services are
needed or continue to be needed. We
proposed that nurse practitioners and
clinical nurse specialists must be
licensed by the State in order to be
authorized to sign these statements. As
a result of public comment, in this final
rule we are revising §424.11(e)(4) of the
proposed rule to delete the licensure
requirement. Instead, as discussed
above in section I11.C. of this preamble,
we are adding paragraphs (e)(5) and
(e)(6) to §424.11(e) to set forth specific
qualification requirements for nurse
practitioners and clinical nurse
specialists, respectively, for purposes of
the certification provisions. We are
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accepting public comments on these
provisions.

V. Impact Statement

Unless the Secretary certifies that a
rule will not have a significant
economic impact on a substantial
number of small entities, we generally
prepare a regulatory flexibility analysis
that is consistent with the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601
through 612) . For purposes of the RFA,
physicians are considered to be small
entities. We also consider nurses who
work on a consulting basis or who are
self-employed to be small entities.

Section 1102(b) of the Act requires the
Secretary to prepare a regulatory impact
analysis for any rule that may have a
significant impact on the operations of
a substantial number of small rural
hospitals. Such an analysis must
conform to the provisions of section 604
of the RFA. With the exception of
hospitals located in certain rural
counties adjacent to urban areas, for
purposes of section 1102(b) of the Act,
we define a small rural hospital as a
hospital that is located outside of a
Metropolitan Statistical Area and has
fewer than 50 beds.

As discussed in preceding sections of
this preamble, this final rule
implements section 6028 of OBRA '89
concerning the expansion of the
certification and recertification
authority for extended services to nurse
practitioners and certified nurse
specialists. In view of the specificity of
the statutory provisions, we considered
no alternatives beyond those raised by
commenters. Any economic effects of
this rule stem directly from the OBRA
"89 provisions. However, we believe that
economic effects of this rule are
minimal. We do anticipate that the
implementation of the provision to
allow nurse practitioners and clinical
nurse specialists to certify and recertify
that extended care services are needed
will be beneficial to physicians since
this will free physicians to perform
other procedures that require their
professional expertise.

In the proposed rule (56 FR 29611),
we stated that the proposed changes to
the regulations would not produce any
effects that would have a significant
effect on the economy or on a
substantial number of small entities. We
received no comments on this assertion.
The only change that we are making in
this final rule is to clarify that these
provisions will apply to nurse
practitioners and clinical nurse
specialists when they are authorized
under State law to perform services
even if no formal licensure exists. This

change will have no significant
economic effect.

We have determined, and the
Secretary certifies, that this final rule
will not have a significant effect on the
operations of a substantial number of
small entities or on small rural
hospitals. Therefore, we have not
prepared a regulatory flexibility analysis
or an analysis of the effects of this rule
on small rural hospitals.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

VI. Collection of Information
Requirements

Section 424.20 of the regulations
contains information collection
requirements. The information
collection requirements concern the
signatures for certification and
recertification statements for extended
care services. The respondents who will
be responsible are physicians, nurse
practitioners or clinical nurse specialists
working in collaboration with a
physician. Public reporting burden for
this collection of information is
estimated to be 1 hour per response.

The requirements contained in
§424.20 were approved by OMB on May
3, 1991, in accordance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.). The OMB approval
number is 0938-0454, and the
expiration date is March 31, 1998.

VII. Response to Comments

Because of the large number of items
of correspondence we normally receive
on FR documents published for
comment, we are not able to
acknowledge or respond to them
individually. We will consider all
comments we receive about the
qualification requirements for nurse
practitioners or clinical nurse specialists
by the date and time specified in the
DATES section of this preamble, and, if
we proceed with a subsequent
document, we will respond to the
comments in the preamble to that
document.

List of Subjects in 42 CFR Part 424

Assignment of benefits, Physician
certification, Claims for payment,
Emergency services, Plan of treatment.

42 CFR chapter 1V, part 424, is
amended as follows:

PART 424—CONDITIONS FOR
MEDICARE PAYMENT

1. The authority citation for part 424
is revised to read as follows:

Authority: Secs. 216(j), 1102, 1814,
1815(c), 1835, 1842(b), 1861, 1866(d), 1870(e)
and (f), 1871, 1872 and 1883(d) of the Social
Security Act (42 U.S.C. 416(j), 1302, 1395f,
1395¢(c), 1395n, 1395u(b), 1395x, 1395cc(d),
1395gg(e) and (f), 1395hh, 1395ii and
1395tt(d)).

2.1n 8424.1, the introductory text of
paragraph (b) is republished and
paragraph (b)(1) is revised to read as
follows:

§424.1 Basis and scope.

* * * * *

(b) Scope. This part sets forth certain
specific conditions and limitations
applicable to Medicare payments and
cites other conditions and limitations
set forth elsewhere in this chapter. This
subpart A provides a general overview.
Other subparts deal specifically with—

(1) The requirement that the need for
services be certified and that a
physician establish a plan of treatment
(subpart B);

* * * * *

3. In §424.5, the introductory text of
paragraph (a) is republished and
paragraph (a)(4) is revised to read as
follows:

§424.5 Basic conditions.
(a) As a basis for Medicare payment,
the following conditions must be met:

* * * * *

(4) Certification of need for services.
When required, the provider must
obtain certification and recertification of
the need for the services in accordance
with subpart B of this part.

* * * * *

4. The heading for subpart B is
revised to read:

Subpart B—Certification and Plan of
Treatment Requirements

5. Section 424.10 is revised to read as
follows:

§424.10 Purpose and scope.

(a) Purpose. The physician has a
major role in determining utilization of
health services furnished by providers.
The physician decides upon
admissions, orders tests, drugs, and
treatments, and determines the length of
stay. Accordingly, sections 1814(a)(2)
and 1835(a)(2) of the Act establish as a
condition for Medicare payment that a
physician certify the necessity of the
services and, in some instances,
recertify the continued need for those
services.

Section 1814(a)(2) of the Act also
permits nurse practitioners or clinical
nurse specialists to certify and recertify
the need for post-hospital extended care
services.
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(b) Scope. This subpart sets forth the
timing, content, and signature
requirements for certification and
recertification with respect to certain
Medicare services furnished by
providers.

6. In §424.11, paragraph (b) is
revised, the introductory text of
paragraph (e) is revised, and new
paragraphs (€)(4), (e)(5), and (e)(6) are
added to read as follows:

§424.11 General procedures.

* * * * *

(b) Obtaining the certification and
recertification statements. No specific
procedures or forms are required for
certification and recertification
statements. The provider may adopt any
method that permits verification. The
certification and recertification
statements may be entered on forms,
notes, or records that the appropriate
individual signs, or on a special
separate form. Except as provided in
paragraph (d) of this section for delayed
certifications, there must be a separate
signed statement for each certification
or recertification.

* * * * *

(e) Limitation on authorization to sign
statements. A certification or
recertification statement may be signed
only by one of the following:

* * * * *

(4) A nurse practitioner or clinical
nurse specialist, as defined in paragraph
(e)(5) or (e)(6) of this section, in the
circumstances specified in §424.20(e).

(5) For purposes of this section, to
qualify as a nurse practitioner, an
individual must—

(i) Be a registered professional nurse
who is currently licensed to practice
nursing in the State where he or she
practices; be authorized to perform the
services of a nurse practitioner in
accordance with State law; and have a
master’s degree in nursing;

(ii) Be certified as a nurse practitioner
by a professional association recognized
by HCFA that has, at a minimum,
eligibility requirements that meet the
standards in paragraph (e)(5)(i) of this
section; or

(iii) Meet the requirements for a nurse
practitioner set forth in paragraph
(e)(5)(i) of this section, except for the
master’s degree requirement, and have
received before August 25, 1998 a
certificate of completion from a formal
advanced practice program that
prepares registered nurses to perform an
expanded role in the delivery of primary
care.

(6) For purposes of this section, to
qualify as a clinical nurse specialist, an
individual must—

(i) Be a registered professional nurse
who is currently licensed to practice
nursing in the State where he or she
practices; be authorized to perform the
services of a clinical nurse specialist in
accordance with State law; and have a
master’s degree in a defined clinical
area of nursing;

(ii) Be certified as a clinical nurse
specialist by a professional association
recognized by HCFA that has at a
minimum, eligibility requirements that
meet the standards in paragraph (e)(6)(i)
of this section; or

(iii) Meet the requirements for a
clinical nurse specialist set forth in
paragraph (e)(6)(i) of this section, except
for the master’s degree requirement, and
have received before August 25, 1998 a
certificate of completion from a formal
advanced practice program that
prepares registered nurses to perform an
expanded role in the delivery of primary
care.

7.1n 8424.20, the introductory text
and paragraph (e) are revised to read as
follows:

§424.20 Requirements for posthospital
SNF care.

Medicare Part A pays for posthospital
SNF care furnished by a SNF, or a
hospital or RPCH with a swing-bed
approval, only if the certification and
recertification for services are consistent
with the content of paragraph (a) or (c)
of this section, as appropriate.

* * * * *

(e) Signature. Certification and
recertification statements may be signed
by—

(1) The physician responsible for the
case or, with his or her authorization, by
a physician on the SNF staff or a
physician who is available in case of an
emergency and has knowledge of the
case; or

(2) A nurse practitioner or clinical
nurse specialist, neither of whom has a
direct or indirect employment
relationship with the facility but who is
working in collaboration with a
physician. For purposes of this section,
collaboration means a process whereby
a nurse practitioner or clinical nurse
specialist works with a doctor of
medicine or osteopathy to deliver health
care services. The services are delivered
within the scope of the nurse’s
professional expertise, with medical
direction and appropriate supervision as
provided for in guidelines jointly
developed by the nurse and the
physician or other mechanisms defined
by Federal regulations and the law of
the State in which the services are
performed.

* * * * *

(Catalog of Federal Domestic Assistance
Program No. 93.774, Medicare—
Supplementary Medical Insurance Program)

Dated: April 4, 1994.
Bruce C. Vladeck,
Administrator, Health Care Financing
Administration.
Dated: February 18, 1995.
Donna E. Shalala,
Secretary.
[FR Doc. 95-18282 Filed 7-25-95; 8:45 am]
BILLING CODE 4120-01-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA-7621]

List of Communities Eligible for the
Sale of Flood Insurance

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Final rule.

SUMMARY: This rule identifies
communities participating in the
National Flood Insurance Program
(NFIP). These communities have
applied to the program and have agreed
to enact certain floodplain management
measures. The communities’
participation in the program authorizes
the sale of flood insurance to owners of
property located in the communities
listed.

EFFECTIVE DATES: The dates listed in the
third column of the table.

ADDRESSES: Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
property insurance agent or broker
serving the eligible community, or from
the NFIP at: Post Office Box 6464,
Rockville, MD 20849, (800) 638—6620.

FOR FURTHER INFORMATION CONTACT:
Robert F. Shea, Jr., Division Director,
Program Implementation Division,
Mitigation Directorate, 500 C Street,
SW., room 417, Washington, DC 20472,
(202) 646-3619.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
measures aimed at protecting lives and
new construction from future flooding.
Since the communities on the attached
list have recently entered the NFIP,
subsidized flood insurance in now
available for property in the community.
In addition, the Director of the
Federal Emergency Management Agency
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has identified the special flood hazard
areas in some of these communities by
publishing a Flood Hazard Boundary
MAP (FHBM) or Flood Insurance Rate
Map (FIRM). The date of the flood map,
if one has been published, is indicated
in the fourth column of the table. In the
communities listed where a flood map
has been published, Section 102 of the
Flood Disaster Protection Act of 1973, as
amended, 42 U.S.C. 4012(a), requires
the purchase of flood insurance as a
condition of Federal or federally related
financial assistance for acquisition or
construction of buildings in the special
flood hazard areas shown on the map.

The Director finds that the delayed
effective dates would be contrary to the
public interest. The Director also finds
that notice and public procedure under
5 U.S.C. 553(b) are impracticable and
unnecessary.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities in accordance
with the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., because the rule
creates no additional burden, but lists
those communities eligible for the sale
of flood insurance.

Regulatory Classification

The final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,

October 26, 1987, 3 CFR 1987 Comp., p.
252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED)]

1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§64.6 [Amended]

2. The tables published under the
authority of §64.6 are amended as
follows:

: Community . P Current effective
State/location No. Effective date of eligibility map date
New Eligibles—Emergency Program
lowa: Hancock County, unincorporated areas ............. 190873 | June 16, 1995 .....cccoiiiiiiieiieeieeie e September 6,
1977.
South Carolina: Lamar, town of, Darlington County .... 450063 | ...... O e July 18, 1975.
Montana: Mineral County, unincorporated areas ......... 300159 [ June 19, 1995 ....oiiiiiiieecee s December 14,
1982.
Vermont: Sharon, town of, Windsor County ................ 500300 | ...... O et February 4,
1977.
Nebraska: Duncan, village of, Platte County ............... 310272 February 18,
1977.
Tennessee: Cumberland County, unincorporated 470373 September 2,
areas. 1977.
Nebraska: Greeley, village of, Greeley County ............ 310373 July 11, 1975.
New Eligibles—Regular Program
Colorado: South Fork, town of, Rio Grande County? .. 080318
Montana: Hardin, city of, Big Horn County .................. 300115
Oklahoma: Caddo County, unincorporated areas ........ 400479 September 27,
1991.
Texas: Palisades, village of, Randall County2 ............ 481666
North Carolina: Green County, unincorporated areas . 370378 January 6, 1983.
California: Apple Valley, town of, San Bernardino 060752
County 3.
Ohio: Somerville, village of, Butler County .................. 390046 February 18,
1981.
Reinstatements
Pennsylvania: St. Clair, borough of, Schuylkill County 420789 | November 24, 1972, Emerg.; March 15, 1977, Reg.; | June 2, 1995.
June 2, 1995, Susp.; June 9, 1995, Rein.
Indiana: Springport, town of, Henry County ................. 180347 | February 23, 1976, Emerg.; September 4, 1987, | September 4,
Reg.; September 4, 1987, Susp.; June 22, 1995, 1987.
Rein.
West Virginia: Mercer County, unincorporated areas .. 540124 | December 23, 1975, Emerg.; February 1, 1983, Reg., | May 2, 1995.
June 16, 1995, Susp.; June 27, 1995, Rein.
Regular Program Conversions
Region I
New York: Southampton, village of, Suffolk County .... 365343 | June 2, 1995, suspension withdrawn .............ccccceeenneee. June 2, 1992.
Region 1l
Pennsylvania: Port Carbon, borough of, Schulykill 420783 | ...... O e June 2, 1995.
County.
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: Community . P Current effective
State/location No. Effective date of eligibility map date
Region IV
Alabama: Tuscaloosa, city of, Tuscaloosa County ...... 010203 | ...... O s Do.
Region V
Wisconsin: Oshkosh, city of, Winnebago County ........ 550511 | ...... O et Do.
Region VI
Louisiana: Leesville, city of, Vernon Parish ................. 220229 | ...... [o 1o T RSO UPPURRTPPPIRE Do.
Oklahoma:
Pawnee, city of, Pawnee County ...........cccceeernnnen. 400163 | ...... [o 1o T RSO UPPURRTPPPIRE Do.
McClain County, unincorporated areas ................. 400538 | ...... 0O i Do.
Region VIII
Colorado:
Nederland, town of, Boulder County ..................... 080255 | ...... O e Do.
La Plata County, unincorporated areas ................ 080097 | ...... GO et Do.
Utah: Joseph, town of, Sevier County .................. 490127 | ...... O e Do.
Region IX
Hawaii: Hawaii County, unincorporated areas ............. 155166 | ...... GO ettt Do.
Region X
Washington: Cowlitz County, unincorporated areas .... 530032 | ...... O et Do.
Region I
Delaware:
Bethany Beach, town of, Sussex County ............. 105083 | June 16, 1995, suspension withdrawn ............c.c..ccue.... June 16, 1995.
Bethel, town of, Sussex County ................. 100055 Do.
Blades, town of, Sussex County ....... 100031 Do.
Dagsboro, town of, Sussex County ........ 100033 Do.
Dewey Beach, town of, Sussex County ..... 100056 Do.
Fenwick Island, town of, Sussex County ... 105084 Do.
Greenwood, town of, Sussex County ..... 100039 Do.
Laurel, town of, Sussex County .... 100040 Do.
Lewes, city of, Sussex County ...... 100041 Do.
Milford, town of, Sussex County ... 100042 Do.
Millsboro, town of, Sussex County 100043 Do.
Millville, town of, Sussex County .. 100044 Do.
Milton, town of, Sussex County ........ 100045 Do.
Ocean View, town of, Sussex County ....... 100046 Do.
Rehoboth Beach, town of, Sussex County ... 105086 Do.
Slaughter Beach, town of, Sussex County ... 100050 Do.
South Bethany, town of, Sussex County ... 100051 Do.
Sussex County, unincorporated areas .................. 100029 Do.
Pennsylvania: Upper Chichester, township of, 420439 Do.
Delaware County.
Region IV
Florida:
Gulf Breeze, city of, Santa Rosa County .............. 120275 | ...... GO ettt Do.
Monroe County, unincorporated areas ................. 125129 | ...... O s Do.
Region V
Indiana: Bloomington, city of, Monroe County ............. 180169 | ...... O e Do.
Region VI
Oklahoma:
Midwest City, city of, Oklahoma County ............... 400405 | ...... GO et Do.
Newcastle, city of, McClain County ...................... 400103 | ...... O e Do.
Region VII
lowa:
Ames, city of, Storey County .................. 190254 Do.
Mason City, city of, Cerro Gordo County ... 190060 Do.
Jackson County, unincorporated areas ..... 190879 Do.
Kansas: Pittsburgh, city of, Crawford County 200072 Do.
Region X
Washington: Thurston County, unincorporated areas . 530188 | ...... O et Do.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension,; Rein.—Reinstatement.

1The Town of South Fork has adopted Rio Grande County’s Flood Insurance Study and Flood Insurance Rate Map (FIRM) dated May 19,
1987 for floodplain management and flood insurance purposes. Rio Grande County’s Community Identification number is 080153; Panel 0007B.

2The Village of Palisades has adopted Randall County’s Flood Insurance Study and Flood Insurance Rate Map dated September 30, 1982 for
floodplain management and flood insurance purposes. Randall County’s Community Identification number is 480532; Panels 110 and 300.

3The Town of Apple Valley has adopted San Bernadino County’s Flood Insurance Study and Flood Insurance Rate Map (FIRM) dated Sep-
tember 28, 1990 and any revisions, for floodplain management and flood insurance purposes. The County’s Community Identification number is
060270; Panels 5850B, 5175B, 5200B, and 5875B.
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(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance™)

Issued: July 20, 1995.
Frank H. Thomas,

Deputy Associate Director, Mitigation
Directorate.

[FR Doc. 95-18388 Filed 7-25-95; 8:45 am]
BILLING CODE 6718-21-M

44 CFR Part 65
[Docket No. FEMA-7144]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
base (1% annual chance) flood
elevations is appropriate because of new
scientific or technical data. New flood
insurance premium rates will be
calculated from the modified base flood
elevations for new buildings and their
contents.

DATES: These modified base flood
elevations are currently in effect on the
dates listed in the table and revise the
Flood Insurance Rate Map(s) in effect
prior to this determination for each
listed community.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Associate Director, Mitigation
Directorate, reconsider the changes. The
modified elevations may be changed
during the 90-day period.

ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:

Michael K. Buckley, P.E., Chief, Hazard
Identification Branch, Mitigation
Directorate, 500 C Street, SW,
Washington, DC 20472, (202) 646—2756.
SUPPLEMENTARY INFORMATION: The
modified base flood elevations are not
listed for each community in this
interim rule. However, the address of
the Chief Executive Officer of the
community where the modified base
flood elevation determinations are
available for inspection is provided.

Any request for reconsideration must
be based upon knowledge of changed
conditions, or upon new scientific or
technical data.

The modifications are made pursuant
to Section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR Part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base flood elevations
are the basis for the floodplain
management measures that the
community is required to either adopt
or to show evidence of being already in
effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

National Environmental Policy Act.
This rule is categorically excluded from

the requirements of 44 CFR Part 10,
Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Associate Director, Mitigation
Directorate, certifies that this rule is
exempt from the requirements of the
Regulatory Flexibility Act because
modified base flood elevations are
required by the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are required to maintain community
eligibility in the NFIP. No regulatory
flexibility analysis has been prepared.

Regulatory Classification. This
interim rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 12612, Federalism, dated October
26, 1987.

Executive Order 12778, Civil Justice
Reform. This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED]

1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et. seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of §65.4 are amended as
follows:

Dates and name of "
Effective date .
State and county Location nﬁg\ﬁ:%a\;l)\;rsvm%r_e Chief executive officer of community of n}?girifica- ComNn;l.Jnlty
lished
Arizona: Maricopa ........ City of Phoenix ....... May 18, 1995, May | The Honorable Skip Rimsza, Mayor, City | April 19, 040051
25, 1995, Arizona of Phoenix, 200 West Washington 1995.
Republic. Street, Phoenix, Arizona 85003.
California: Santa Bar- Unincorporated May 18, 1995, May | The Honorable Timothy J. Staffel, Chair- | April 13, 060331
bara. areas. 25, 1995, Santa person, Santa Barbara County, Board 1995.
Barbara News- of Supervisors, 401 East Cypress Ave-
Press. nue, Lompoc, California 93436.
California: Santa Bar- Unincorporated area | May 17, 1995, May | The Honorable Tim Stoffel, Chairperson, | April 21, 060331
bara. 24, 1995, Santa Santa Barbara County, Board of Su- 1995.
Barbara News- pervisors, 195 East Apanamu Street,
Press. Fourth Floor, Santa Barbara, California
93101.
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Dates and name of .
Effective date .
State and county Location nr?g\ﬁ%a\?vzrsvg&%r_e Chief executive officer of community of n}?(;:irifica- ComNngL.mlty
lished
California: Santa Bar- City of Santa Maria . | May 17, 1995, May | The Honorable Roger G. Bunch, Mayor, | April 21, 060336
bara. 24, 1995, Santa Clty of Santa Maria, 110 East Cook 1995.
Maria Times. Street, Santa Maria, California 93454.
Nevada: Clark .............. Unincorporated May 10, 1995, May | The Honorable Yvonne Atkinson Gates, | April 19, 320003
areas. 17, 1995, Las Chairperson, Clark County, Board of 1995.
Vegas Review Commissioners, 225 Bridger Avenue,
Journal. Las Vegas, Nevada 89155.
New Mexico: Bernalillo | City of Albuquerque | May 24, 1995, May | The Honorable Martin Chavez, Mayor, | May 4, 1995 350002
31, 1995, Albu- City of Albuquerque, P.O. Box 1293,
quergue Journal. Albuquerque, New Mexico 87103.
Oklahoma: Comanche . | City of Lawton ......... May 24, 1995, May | The Honorable John T. Marley, Mayor, | April 26, 400049
31, 1995, Lawton City of Lawton, 103 Southwest Fourth 1995.
Constitution. Street, Lawton, Oklahoma 73501.
Texas: Collin ................ City of Allen ............ May 24, 1995, May | The Honorable Joe Farmer, Mayor, City | April 26, 480131
31, 1995, McKin- of Allen, One Butler Circle, Allen, 1995.
ney Courier Ga- Texas 75002-2773.
zette.
Texas: Bexar ................ Unincorporated May 9, 1995, May The Honorable Cyndi Taylor Krier, Bexar | April 11, 480035
areas. 16, 1995, San An- County Judge, Bexar County 1995.
tonio Express Couurhouse, 100 Dolorosa, San Anto-
News. nio, Texas 78205.
Texas: Tarrant .............. City of Colleyville .... | May 3, 1995, May The Honorable Cheryl Seigel, Mayor, | March 30, 480590
10, 1995, Fort City of Colleyville, P.O. Box 185, 1995.
Worth Star Tele- Colleyville, Texas 76034.
gram.
Texas: Tarrant .............. City of Grapevine .... | May 3, 1995, May The Honorable William D. Tate, Mayor, | March 30, 480598
10, 1995, Forth City of Grapevine, P.O. Box 95104, 1995.
Worth Star Tele- Grapevine, Texas 76501.
gram.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance’)

Dated: July 11, 1995.
Richard T. Moore,
Associate Director for Mitigation.
[FR Doc. 95-18387 Filed 7-25-95; 8:45 am]
BILLING CODE 6718-03-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[WT Docket No. 95-69, FCC 95-308]

Fees for Products and Services in
Connection With Competitive Bidding
Procedures

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission has adopted
a Report and Order which establishes a
schedule of fees that participants in the
competitive bidding process will be
assessed for certain on-line computer
services, bidding software, and bidder
information packages. In establishing
the fees, the Report and Order
implements the Independent Offices
Appropriations Act. The Commission’s
action in assessing the fees is to recoup
the Federal Government’s costs for
providing such services and products.

EFFECTIVE DATE: July 26, 1995.

FOR FURTHER INFORMATION CONTACT:
Bert Weintraub, Wireless
Telecommunications Bureau, Tel. No.
(202) 418-1316.

SUPPLEMENTARY INFORMATION: This is the
complete text of the Report and Order
which was adopted on July 21, 1995,
and released on July 21, 1995.

l. Introduction

1. In this Report and Order, we amend
Part 1 of the Commission’s Rules to
establish a schedule of fees that
participants in the competitive bidding
process will be assessed for certain on-
line computer services, bidding
software, and for bidder information
packages, We conclude that assessment
of these charges is reasonable and
necessary to recoup the Commission’s
costs for providing such services and
products. Specifically, we will assess
the following fees to bidders and other
interested parties:

» $2.30 per minute for access via a
900 number telephone service to the
Commission’s Wise Area Network (FCC
WAN) system that will enable users to
bid electronically from remote locations
and access licensing databases.

» $175.00 for remote bidding software
package.

« No charge for the first bidder
information package requested, and a

$16.00 fee for each additional package
that is subsequently requested by the
same party.

I1. Background

2. The Omnibus Budget
Reconciliation Act of 1993, Public Law
No. 103-66, Title VI, section 6002(b),
107 Stat. 312, authorized the
Commission to award licenses by
competitive bidding where mutually
exclusive applications for initial
licensing are received for subscriber-
based services for compensation. Under
this authority, the Commission, to date,
has conducted three auctions for
Personal Communications Service (PCS)
licenses.1 In previous Commission
auctions, remote electronic bidding was
provided by Business Information
network (BIN). Bidders electing to bid
electronically from remote locations
(i.e., not at the FCC auctions site) paid

1The three PCS auction conducted thus far are:
(1) The Nationwide Narrowband PCS auction, held
from July 25 through July 29, 1994, (2) the Regional
PCS Narrowband auction held October 26 through
November 8, 1994; and (3) the broadband PCS A
and B block auction, held December 5, 1994,
through March 13, 1995. All three of these auctions
were conducted as simultaneous multiple round
auctions. In a simultaneous multiple round auction,
auction participants submit bids on specific
licenses in each round of the auction. The auction
closes when there are no new bids during a bidding
round on any of the offered licenses. See Second
Report and Order, PP Docket No. 93-253, 9 FCC
Rcd 2348 (1994), 59 FR 22,980 (1994).
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BIN a fee for the remote bidding
software and an on-line computer access
charge. The fee covered BIN’s costs to
develop and provide remote bidding
access.

3. Due to the experience gained from
these three auctions, the Commission
has developed its own remote electronic
access system that utilizes Wide Area
Network or WAN technology. This
system (FCC Wan) would allow bidders
and other interested parties to file
applications electronically, bid
electronically, access auction round
results, and query FCC licensing
databases from their personal computers
from remote locations The Commission
has also developed a number of
proprietary software applications to
support the remote electronic access
system. Bidders and other interested
parties would utilize a 900 number
telephone service to access the FCC
Wan system. The Commission has
incurred significant costs in developing
this remote electronic access system.
Such costs include: infrastructure
design and implementation; software
development and testing; and other
administrative/personnel costs.

4. On May 16, 1995, we adopted a
Notice of Proposed Rulemaking
(Notice) 2 seeking comment on a
proposed schedule of fees to be assessed
in future auctions for access to certain
on-line computer services, and for
obtaining proprietary bidding software
as well as multiple bidder information
packages. In order to recoup our costs,
we proposed to charge a fee to bidders
and other interested parties for access to
the FCC WAN system and for obtaining
the proprietary bidding software needed
to make use of the system’s electronic
bidding functions. We also proposed
recouping some of the printing and
production costs associated with
providing bidder information packages
to prospective auction participants.
Specifically, we indicated that parties
would continue to receive one
complimentary bidder information
package, but suggested charging a fee for
additional packages that are requested.

5. We also observed that under
government regulations any funds
received from the sale of materials,
software, or services must go directly to
the U.S. Treasury. See 31 U.S.C.
3302(b); 69 Comp. 260, 262(1990). We
noted that the Independent Offices
Appropriation Act of 1952, as amended
(I0AA), 31 U.S.C. 9701, permits the
government to impose fees and charges
for services and things of value. The
IOAA authorizes agencies to prescribe

2WT Docket No. 95-69, 10 FCC Rcd 7066 (1995),
60 FR 26,860 (1995).

regulations establishing charges for
products and services provided by an
agency. The charges must be fair and
must be based on the costs to the
government, the value of the service or
product to the recipient, the public
policy or interest served, and other
relevant facts. See 31 U.S.C. 9701(b). In
addition, we indicated that the Office of
Management and Budget (OMB) has
issued policy guidelines on use of fees
in Circular A-25 (OMB Circular),3
which was recently revised. We noted
that the revised OMB Circular,
encourages the assessment of fees for
government-provided products and
services, and provides that agencies
must establish fees based on either a
“full-cost” or “‘market price” analysis.

6. More specifically, we proposed in
the Notice to calculate our fees on the
basis of ““market price” 4 rather than
utilizing a “full cost” pricing analysis.5
In particular, we proposed to utilize
prevailing price methodology to
determine the fees for the FCC WAN
system use, the proprietary bidding
software, and the additional bidder
information packages. We proposed the
following fees: (1) $4.00 per minute for
access via a 900 number to the FCC
WAN system; (2) $200.00 for each
remote bidding software package; and
(3) $16.00 for each additional bidder
information package (including postage)
requested beyond the one
complimentary copy that is made
available. We sought comments on these
charges, and on comparable market
prices for similar products and services
that are offered to the public.

7. BellSouth Corporation (BellSouth),
Rural Telecommunications Coalition
(RTC) and AirTouch Paging (AirTouch)
filed formal comments and National
Paging & Personal Communications
Association (NPPCA) and Kennedy-
Wilson International (KWI) filed
informal comments by letter in response
to the Notice.

I11. Discussion

8. BellSouth questions whether the
Commission can assess fees for its
auction-related services under IOAA,
when Section 309(j)(8)(B) of the
Communications Act already authorizes
the Commission to recover the cost of
conducting auctions from auction

3See FPC v. New England Power Co., 415 U.S.
345, 349-51 (1974) (citing the OMB Circular).

4**Market price” means the price for a good,
resource, or service that is based on competition in
open markets, and creates neither a shortage nor a
surplus of the good, resource, or service. See OMB
Circular at 58 Fed. Reg. 38,145.

5*Full cost” includes all direct and indirect costs
to any part of the Federal Government of providing
a good, resource, or service. See OMB Circular at
58 FR 38,145.

revenues. We conclude that assessing
fees for use of the Commission’s FCC
WAN system as described above is fully
consistent with our competitive bidding
obligations under the Communications
Act and with other laws and regulations
that govern fees. See 47 U.S.C.
309(j)(8)(B); 31 U.S.C. 9701(a).
Assessing a fee to bidders using certain
on-line computer services and bidding
software is a reasonable and efficient
means of recovering the costs associated
with developing, maintaining,
enhancing, and upgrading this
important system and its companion
software. Indeed, our proposal supports
a congressional goal set forth in the
IOAA, which is that “each service or
thing of value provided by an agency

* * *{oaperson* * * pe self-
sustaining to the extent possible.” See
31 U.S.C. 9701(a). Moreover, contrary to
BellSouth’s suggestion, nothing in
Section 309(j)(8)(B) prohibits the
Commission from imposing fees on
auction participants under the IOAA.

A. On-Line Computer Access Charges

9. Comments. BellSouth, RTC, and
AirTouch oppose the Commission’s
proposal to establish on-line access
charges by comparing the FCC WAN
system with the costs associated with
access to Westlaw and Lexis-Nexis
services, claiming the comparison is
invalid. RTC contends that the fee for
900 service should be based upon “full
cost” and not “market price.” In
addition, BellSouth and NPPCA assert
that there is no alternative to remote
electronic bidding procedures.
Additionally, NPPCA claims there is
already a fee to file applications
electronically.

10. Decision. After considering the
record, we will charge $2.30 per minute
for access to the FCC WAN system for
purposes of bidding electronically,
reviewing other applications (e.g., FCC
Form 175 or FCC Form 600
applications), and obtaining available
licensing database information. We
emphasize, however, that we will not
charge a user a fee for accessing this
system for the purpose of filing a short-
or long-form application electronically.
There will be a clear delineation
between services for which on-line
access fees will be charged and services
for which no on-line access fees will be
charged. Users who download from the
FCC’s electronic bulletin board or from
the Internet software specific to a
service for which we intend to charge
on-line access fees will receive clear
notification that execution of this
software will result in on-line access
fees. In addition, when a caller executes
software specific to a service for which
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we intend to charge on-line access fees,
there will be a grace period, free of
charge to the caller. During the grace
period, the caller will be advised of the
associated pricing, basic program
content, sponsor information, and
provided the option to disconnect
without being charged. Charges to the
caller will not begin until the grace
period has ended. Instructions on
downloading and executing software
specific to a particular service will be
made available by Public Notice prior to
the availability of that service.

11. In arriving at this $2.30 fee, we
considered that the FCC WAN system
will provide services that are similar to
both the electronic bidding capabilities
previously offered by BIN and to
database services provided by Westlaw
or Lexis-Nexis. For previous auctions,
the cost for on-line electronic bidding
through BIN was $23.00 per hour,
which equals $.38 per minute
(rounded). The average cost associated
with access to on-line database services
such as Westlaw or Lexis-Nexis is $4.23
per minute.

12. While our new remote electronic
bidding system is similar to BIN, which
charged $23.00 per hour, FCC WAN
system access to the Commission’s
licensing databases is more like the
services provided by Westlaw or Lexis-
Nexis. Both Westlaw and Lexis-Nexis
provide on-line database access for
research purposes to legal and other
research professionals. We have
therefore averaged the costs of these two
types of services to arrive at a fee of
$2.30 per minute for on-line access to
the FCC WAN system. BellSouth and
AirTouch argue that the Commission
should use other information service
providers such as CompuServe, Prodigy,
Internet and America On-line as
comparisons in determining a price per
minute for access to the FCC WAN
system. According to the commenters,
these particular services range in price
from $10.00 to $30.00 per month for
limited access and $3.00 to $10.00 per
hour for special services. These
providers market their products and
services to the general public, however,
and their fees obviously reflect the high
volume of users that are serviced by
them. By comparison, the Commission’s
auction and licensing databases are of
interest to a relatively small number of
potential users. Westlaw or Lexis-Nexis,
however, do service a small number of
users with information that is akin to
the licensing database information we
plan to offer. Consequently, their
pricing provides a more relevant
comparison for establishing our fees
here.

13. We note that OMB guidelines
provide that the price of the
government-provided service must be
adjusted to reflect the *‘level of service
and quality of the good or service”
when compared to a similar commercial
service. OMB Circular at 58 FR 38145.
In this regard, we believe it is
reasonable to charge a higher per-
minute fee for our remote bidding
system than was charged by BIN
because of the enhanced bidding
functionality of the FCC WAN system.
Specifically, electronic bidding via the
FCC WAN system is expected to be
faster and more efficient ¢ than BIN.
Bidders will have the option of
uploading bids from a file that they have
created off-line, which will reduce the
time required to submit and verify bid
submissions. Also, bidders will be able
to develop round results files based on
their individual needs. In addition to
remote bidding and round results, the
system also will provide for access to
the Commission’s licensing databases
(i.e., to locate and review other
applications). Moreover, the FCC WAN
system permits applications to be filed
electronically (e.g., the FCC Form 175
and the FCC Form 600).

14. In addition, we reject RTC’s
argument that charging for 900 number
service should be based on ““full cost”
instead of ““market price.” First, OMB
has given us the discretion to choose
either methodology. Second, based on
our examination of the two
methodologies, we conclude that
application of a ““‘market price”
approach is more practical and efficient
for our purposes here. In this regard, we
note that the Commission will incur
costs of approximately $700,000 for one
year of service for the expanded
telephone cabling required to
implement the Commission’s on-line
bidding system.? This figure alone,
however, does not reflect all of the cost

6 Our FCC WAN system is demonstrably faster
than the BIN system used in previous auctions,
according to our test results. For example, using
BIN, the average amount of on-line time for the
Regional Narrowband auction was 16 minutes, 37
seconds per bidding round whereas the average
amount of time using the new system in a mock
Regional Narrowband auction was 12 minutes, 26
seconds per bidding round (i.e., using a comparison
of 30 licenses).

7The Notice pointed out that the General Services
Administration (““GSA”) was in the process of
making arrangements to add 900 service to the
Federal Telecommunications System (“FTS’’) 2000
contract, which is the government-wide telephone
system. The Notice should have additionally
mentioned that point-to-point telephone cabling
upgrades were also added to the FTS contract.
Since release of the Notice, installation of the
expanded telephone cabling has been ordered but
addition of the 900 service is pending and will not
be added until this Report and Order has been
adopted and released.

components to be included within
OMB’s definition of “full cost.”
Attempting to apportion “full cost” to
individual auctions, which will each
vary in duration, number of bidders and
number of licenses, is administratively
unworkable. Thus, we conclude that the
“full cost” methodology is
inappropriate in this context. This
analysis answers BellSouth’s concerns
that we have not provided any estimate
of Commission costs. We reiterate that
market price remains the only viable
methodology in establishing a fee for
900 service. Likewise, AirTouch’s
assertion that a $.15 to $.20 per minute
charge for 900 service. Likewise,
AirTouch’s assertion that a $.15 to $.20
per minute charge for 900 service would
recoup the Commission’s costs is an
attempt at the “full cost” recovery
methodology, which we have declined
to use.

15. Finally, we are not persuaded by
BellSouth’s or NPPCA’s argument that
there is no alternative to remote
electronic bidding procedures and
therefore no fee should be charged for
this service. We note that bidders may
continue to place bids through a 800
telephone number service free of
charge.8 In addition, contrary to
NPPCA'’s belief, we have not established
a fee for electronic filing of the FCC
Form 175. In order to encourage auction
participants to file their short-form
applications electronically, as noted
above, we do not plan to charge for this
particular use.

B. Auction Bidding Software

16. Comments. BellSouth, RTC, and
AirTouch generally argue that there are
a number of comparable software
packages on the market that are
substantially cheaper than the $200.00
fee proposed by the Commission for fee
proposed by the Commission for its
bidding software package. They
provided names of various computer
companies, computer programs and
protocols, as well as various dollar
amounts in support of their arguments.

17. Decision. After reviewing the
comments and alternative prices
suggested, we have decided to assess a
fee of $175.00 for the remote bidding
software package made available to each
user on the FCC WAN system. We will
not, however, charge for software that is
necessary for users to file applications
electronically on the FCC WAN system.
Also, we will not charge for software

8 As in previous auctions, bidders still will have
the option of placing their bids from remote
locations via an 800 telephone number service at no
charge. Round results information also will be
available to bidders over the Internet and on a FCC
electronic bulletin board at no charge.
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that is needed for users to access the
Commission’s licensing databases
(although as discussed supra, FCC WAN
users will be charged $2.30 per minute
for actually accessing the Commission’s
licensing database). We base our
$175.00 price on the BIN bidding
software which was made available to
bidders in previous Commission
auctions for a $200.00 charge. We will
reduce this fee by $25.00, however,
because our system does not include a
communications component that was
provided as part of the BIN software
package. Specifically, the $25.00
reduction represents the cost of certain
technical protocols that are necessary
for remote electronic bidders and other
interested parties to access the
Commission’s remote electronic
system.®

18. AirTouch argues that computer
software programs such as Procomm,
Telix, Crosstalk and SLIP PPP are
appropriate comparisons to the FCC
remote bidding software and should be
used in determining the market price of
our bidding software. For two reasons,
we do not believe these software
packages are “price comparable” to the
bidding software we plan to offer. First,
the programs cited by AirTouch are
produced for large numbers of users
whereas our software is targeted to a
small group of users. Second, these
programs are more limited in scope and
function than the FCC’s software.
Specifically, the cited programs are
communications and technical
protocols only whereas the FCC’s
software package is a more sophisticated
logic-based program that will enable
users to submit and withdraw bids
electronically.

C. Bidder’s Information Package

19. Comments. None of the
commenting parties challenge the
methodology used to calculate the
$16.00 cost for each additional bidder
information package. AirTouch
nevertheless opposes a charge for
additional bidder information packages,
and claims it will be difficult to enforce
the policy. KWI, on the other hand,
states the Commission should charge
$50.00 to $100.00 for bidder information
packages to ensure they are distributed
to persons with a serious interest in the
auction process.

20. Decision. We conclude that it is
both fair and reasonable to provide one
complimentary bidder information
package to each person or entity, and to

9 Such technical protocols are available ““off the
shelf” and can be purchased for approximately
$25.00. Examples of these protocols are Trumpet,
NetManage Chameleon and Wollongong Pathway
Access.

charge $16.00 for each additional
package (including postage) requested
by the same person or entity. The $16.00
charge is based on the average direct
costs incurred by the Commission to
duplicate, bind and mail such packages.

21. We observe that nothing prevents
a recipient of a complimentary bidder
information package from making
additional copies at his or her own
expense. We are unpersuaded that
charging for additional bidder
information packages violates the public
interest or will be unduly burdensome
to enforce, as AirTouch suggests. We
also reject KWI's suggestion that we
charge $50.00 to $100.00 for bidder
information packages since we think
such charges would not be consistent
with OMB guidelines.

D. Payment of Fees Methodology

22. Comments. None of the
commenting parties object to the
proposed inclusion of the FCC WAN on-
line access charges on the user’s long
distance telephone bill. Moreover, none
of the commenters express any
opposition to having the fees for the
bidding software and the bidder
information packages collected by credit
card or cashier checks. KWI suggests
expanding the payment method to
include personal and corporate checks.

23. Decision. Charges for on-line
access to the FCC WAN system will be
included in the form of 900 number
service charges on each user’s long
distance telephone bill. Each user will
pay its long distance telephone
company directly for these charges. As
for bidding software and additional
bidder information packages, we will
permit payment by credit card and
cashier’s check. Further, we agree that
personal or corporate checks should be
permitted and will permit payment in
this manner as long as such checks
sufficiently identify the payor. All
checks should be made payable to the
“Federal Communications Commission”
or “FCC.” The Commission contracts
with an auctioneer for each auction, and
it is the auction contractor that will be
responsible for administering payments
of the bidding software and additional
bidder information packages. Bidders
may obtain the FCC’s bidding software
and bidder information packages from
the FCC’s auction contractor. Specific
instructions for purchasing the software
and bidder information packages will be
made available by Public Notice prior to
the start of each auction.

IV. Procedural Matters

24. Pursuant to the Regulatory
Flexibility Act (Pub. L. 96-354, Stat.
1165, 5 U.S.C. 601, et seq. (1981), the

Commission attached an Initial
Regulatory Flexibility Analysis (IRFA)
as Appendix A to the Notice in WT
Docket No. 95-69. Written comments on
the IRFA were requested. The
Commission’s Final Regulatory
Flexibility Analysis is as follows:

A. Need and Purpose of the Action.
This rulemaking proceeding is taken to
implement the Commission’s
establishment and collection of fees for
the Commission’s proprietary remote
software packages, on-line
communications service charges, and
bidder’s information packages in
connection with auctionable services.
The rules specifically set forth the
amounts that are to be paid in
connection with bidding for auctionable
services. The objective of this
proceeding is to collect the necessary
amounts through the fees being adopted,
with the funds going to the U.S.
Treasury.

B. Issues Raised in Response to the
Initial Regulatory Flexibility Analysis.
There were no comments submitted in
response to the Initial Regulatory
Flexibility Analysis.

C. Significant Alternatives Considered
and Rejected. All significant alternatives
have been addressed in this Report and
Order.

D. Description, Potential Impact, and
Number of Small Entities Involved.
Because the Commission will provide
proprietary remote software packages,
on-line communications services, and
bidder’s information packages directly,
the fees assessed and collected will
recover the Government’s costs. While
the number of small entities impacted
by these fees is unknown, any such
impact is likely to be insubstantial.
Moreover, the Commission has provided
alternative remote access options free of
charge.

25. For further information on the
assessment and collection of the charges
established by the rules adopted herein,
contact Bert Weintraub, Wireless
Telecommunications Bureau, Auctions
Division, at (202) 418-1316.

V. Ordering Clause

26. Accordingly, it is ordered That
pursuant to the authority of Sections 4(i)
and (j), 303(r), and 309(j) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154 (i) and (j),
303(r), and 309(j), as well as the
Independent Offices Appropriation Act
of 1952, as amended, 31 U.S.C. 9701,
Part 1 of the Commission’s Rules, 47
C.F.R. Part 1, is amended to assess and
collect fees in connection with
auctionable services as set forth below,
effective upon publication in the
Federal Register. Pursuant to 5 U.S.C.
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553(d)(3), we conclude that “‘good
cause” exists to have the rule
amendments set forth in this Report and
Order take effect immediately upon
publication in the Federal Register. The
Commission’s next auction is presently
scheduled to commence on August 29,
1995, and short-form applications for
that auction are due on July 28, 1995.10
In order to provide for a smooth
transition to the new computer system
and software discussed in this Report
and Order, it is necessary to institute
our fee schedule prior to the start of this
upcoming auction.

List of Subjects in 47 CFR Part 1

Administrative practice and
procedure.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rule Changes

Part 1 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 1—PRACTICE AND
PROCEDURE

1. The authority citation continues to
read as follows:

Authority: 47 U.S.C. 151, 154, 303, and
309(j) unless otherwise noted.

2. Sections 1.1181 and 1.1182 are
added to Subpart G to read as follows:

§1.1181 Authority to prescribe and collect
fees for competitive bidding-related
services and products.

Authority to prescribe, impose, and
collect fees for expenses incurred by the
government is governed by the
Independent Offices Appropriation Act
of 1952, as amended , 31 U.S.C. 9701,
which authorizes agencies to prescribe
regulations that establish charges for the
provision of government services and
products. Under this authority, the
Federal Communications Commission
may prescribe and collect fees for
competitive bidding-related services
and products as specified in §1.1182.

§1.1182 Schedule of fees for products and
services provided by the Commission in
connection with competitive bidding
procedures.

Product or service

Fee amount

Payment procedure

On-line remote access 900 Number Telephone
Service).
Remote Bidding Software

Bidder Information Package

2.30 per minute

$175.00 per package

First package free; $16.00 per additional
package (including postage) to same per-
son or entity.

Charges included on customer’s long distance
telephone bill.

Payment to auction contractor by credit card
or check. (Public Notice will specify exact
payment procedures.)

Payment to auction contractor by credit card
or check. (Public Notice will specify exact
payment procedures.)

[FR Doc. 95-18451 Filed 7-25-95; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 95-52; RM-8604]

Radio Broadcasting Services; Roann,
IN

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
270A to Roann, Indiana, as that
community’s first local aural
transmission service, in response to a
petition for rule making filed on behalf
of Roann Broadcasting. See 60 FR
22022, May 4, 1995. Roann is located
within 320 kilometers (199 miles) of the
United States-Canadian border and
therefore, concurrence of the Canadian
government in this proposal was
obtained. Coordinates used for Channel
270A at Roann are 40-55-18 and 85—
55-30. With this action, the proceeding
is terminated.

DATES: Effective September 5, 1995. The
window period for filing applications
will open on September 5, 1995, and
close on October 6, 1995.

10 See Public Notice, DA 95-1420, released June
23, 1995.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180. Questions related to the
window application filing process for
Channel 270A at Roann should be
addressed to the Audio Services
Division, FM Branch, (202) 418-2700.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 95-52,
adopted July 13, 1995, and released July
20, 1995. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Center (Room 239), 1919 M Street NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Service, Inc., (202) 857-3800, located at
1919 M Street NW., Room 246, or 2100
M Street NW., Suite 140, Washington,
DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Indiana, is amended
by adding Roann, Channel 270A.
Federal Communications Commission.
Andrew J. Rhodes,

Acting Chief, Allocations Branch, Policy and
Rules Division, Mass Media Bureau.

[FR Doc. 95-18280 Filed 7-25-95; 8:45 am]
BILLING CODE 6712-01-F

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1039
[Ex Parte No. 346 (Sub-No. 34)]

Rail General Exemption Authority—
Exemption of Hydraulic Cement

AGENCY: Interstate Commerce
Commission.

ACTION: Final rule with request for
comments.
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SUMMARY: The Commission is exempting
from regulation the transportation by
rail of hydraulic cement (STCC No. 32—
4). Except for those shipments from the
South Dakota State Cement Plant
Commission (herein “Dacotah’’) cement
plant in Rapid City, SD, as to which
further comment is sought, this
commodity is added to the list of
exempt commodities, as set forth below.
This exemption does not embrace
exemptions from regulation of car hire
and car service.

DATES: This final rule is effective on
August 25, 1995. Comments are due on
August 25, 1995. Replies to comments
are due on September 14, 1995.

ADDRESSES: Comments referring to Ex
Parte No. 346 (Sub-No. 34) to the Office
of the Secretary, Case Control Branch,
Interstate Commerce Commission, 1201
Constitution Avenue, NW, Washington,
DC 20423

FOR FURTHER INFORMATION CONTACT:
Joseph H. Dettmar, (202) 927-5660.
[TDD for the hearing impaired: (202)
927-5721.]

SUPPLEMENTARY INFORMATION: For
further information, see the
Commission’s printed decision. To
obtain a copy of the full decision, write
to, call, or pick up in person from:
Dynamic Concepts, Inc., Interstate
Commerce Commission Building, 1201
Constitution Avenue, N.W., Room 2229,
Washington, DC 20423. Telephone:
(202) 289-4357/4359. [Assistance for
the hearing impaired is available
through TDD services: (202) 927-5721.]
On October 21, 1993, at 58 FR 54317,
we requested comments on a proposal

by the Association of American
Railroads (AAR) to exempt from
regulation the railroad transportation of
hydraulic cement. The comments have
been received and analyzed. We are
approving AAR’s proposal except for
those shipments of hydraulic cement
from the Dacotah cement plant at Rapid
City, SD.

The Commission seeks comments on
(1) whether the Dacotah Cement facility
at Rapid City, SD is rail captive and (2)
the extent to which the Commission’s
decision in Union Pacific Corporation,
Union Pacific Railroad Company and
Missouri Pacific Railroad Company—
Control—Chicago and North Western
Transportation Company and Chicago
and North Western Railway Company,
Finance Docket No. 32133 (ICC served
Mar. 7, 1995) has an impact on the
Commission’s consideration on this
matter. Comments shall be due August
25, 1995. Replies to the comments are
due September 14, 1995.

We reaffirm our initial finding that
the exemption will not significantly
affect either the quality of the human
environment or the conservation of
energy resources. We also reaffirm our
initial finding that the exemption will
not have a significant economic impact
on a substantial number of small
entities.

List of Subjects in 49 CFR Part 1039.

Agricultural commodities, Intermodal
transportation, Manufactured
commodities, Railroads.

Decided: July 14, 1995.

By the Commission, Chairman Morgan,
Vice Chairman Owen, and Commissioners
Simmons and McDonald.

Vernon A. Williams,
Secretary.

For the reasons set forth in the
preamble, title 49, chapter X, part 1039
of the Code of Federal Regulations is
amended as follows:

PART 1039—EXEMPTIONS

1. The authority citation for part 1039
continues to read as follows:

Authority: 49 U.S.C. 10321 and 10505; and
5U.S.C. 553.

2.In §1039.11, the table in paragraph
(a) is amended by adding the following
new entry in the correct numerical order
to STCC tariff 6001-V to read as follows:

§1039.11 Miscellaneous commodities
exemptions.

(a) * K x
STCC No. STCC tariff Commodity
* * * * *
32-4 .. 6001-V, Hydraulic ce-
eff.1-1-94. ment, ex-
cept ship-
ments from
the
Dacotah
Cement
plant at
Rapid City,
SD.
* * * * *
* * * * *

[FR Doc. 95-18403 Filed 7-25-95; 8:45 am]
BILLING CODE 7035-01-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 9
RIN 3150-AD83

Revision of Specific Exemptions Under
the Privacy Act

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is proposing to
amend its regulations implementing the
Privacy Act of 1974, as amended
(Privacy Act), to reflect the addition of
exemptions in subsections (j)(2) and
(k)(5) to an existing system of records
and to update the list of exemptions that
apply to specific NRC systems of
records.

DATES: Submit comments by September
5, 1995. Comments received after this
date will be considered if it is practical
to do so, but the NRC is able to assure
consideration only for comments
received on or before this date.
ADDRESSES: Send comments to:
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, Attention: Docketing and Services
Branch. Hand deliver comments to:
11555 Rockville Pike, Rockville,
Maryland, between 7:45 am and 4:15
pm Federal workdays. Examine
comments received at: The NRC Public
Document Room, 2120 L Street NW.
(Lower Level), Washington, DC.

FOR FURTHER INFORMATION CONTACT: Jona
L. Souder, Privacy Act Program
Manager, Freedom of Information/Local
Public Document Room Branch,
Division of Freedom of Information and
Publications Services, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, Telephone: 301-415-7170.
SUPPLEMENTARY INFORMATION: The
proposed amendments to 10 CFR Part 9
would add exemptions authorized by
subsections (j)(2) and (k)(5) of the
Privacy Act to those that are currently

in place for NRC-18, Office of the
Inspector General (OIG) Investigative
Records—NRC, under subsections (k)(1),
(kK)(2), and (k)(6). Under subsection
(1)(2), the head of an agency may by rule
exempt any system of records within the
agency from certain provisions of the
Privacy Act if the system of records is
maintained by an agency or component
thereof that performs as one of its
principal functions any activity
pertaining to the enforcement of
criminal laws and that consists of:

(1) Information compiled for the
purpose of identifying individual
criminal offenders and alleged offenders
and consisting only of identifying data
and notations of arrests, the nature and
disposition of criminal charges,
sentencing, confinement, release, and
parole and probation status;

(2) Information compiled for the
purpose of a criminal investigation,
including reports of informants and
investigators, and associated with an
identifiable individual; or

(3) Reports identifiable to an
individual compiled at any stage of the
process of enforcement of the criminal
laws from arrest or indictment through
release from supervision.

NRC-18 contains information of the
type described above and is maintained
by the Office of the Inspector General
(OIG), a component of NRC which
performs as one of its principal
functions investigations into violations
of criminal law in connection with
NRC’s programs and operations in
accordance with the Inspector General
Act of 1978, as amended. Therefore,
pursuant to subsection (j)(2), NRC
proposes to exempt information
maintained in this system of records
from all provisions of the Privacy Act
except subsections (b), (c) (1) and (2),
(e)(4) (A) through (F), (€)(6). (e)(7). (e)(9).
(e)(10), (e)(11), and (i).

The disclosure of information
contained in NRC-18, including the
names of persons or agencies to whom
the information has been transmitted,
would substantially compromise the
effectiveness of OIG investigations.
Knowledge of these investigations could
enable suspects to prevent detection of
criminal activities, conceal or destroy
evidence, or escape prosecution.
Disclosure of this information could
lead to the intimidation of, or harm to,
informants and witnesses, and their
families, and could jeopardize the safety

and well-being of investigative and
related personnel, and their families.
The imposition of certain restrictions on
the way investigative information is
collected, verified, or retained would
significantly impede the effectiveness of
OIG investigatory activities and could
preclude the apprehension and
successful prosecution of persons
engaged in fraud or criminal activity.
The exemption is needed to maintain
the integrity and confidentiality of
criminal investigations, to protect
individuals from harm, and for the
following specific reasons:

(1) 5 U.S.C. 552a(c)(3) requires an
agency to make the accounting of each
disclosure of records available to the
individual named in the record at the
individual’s request. These accountings
must state the date, nature, and purpose
of each disclosure of a record and the
name and address of the recipient.
Accounting for each disclosure would
alert the subjects of an investigation to
the existence of the investigation and
that they are subjects of the
investigation. The release of this
information to the subjects of an
investigation would provide them with
significant information concerning the
nature of the investigation and could
seriously impede or compromise the
investigation, endanger the physical
safety of confidential sources, witnesses,
law enforcement personnel, and their
families, and lead to the improper
influencing of witnesses, the destruction
of evidence, or the fabrication of
testimony.

(2) 5 U.S.C. 552a(c)(4) requires an
agency to inform outside parties of
correction of and notation of disputes
about information in a system in
accordance with subsection (d) of the
Privacy Act. Because this system of
records is being exempted from
subsection (d) concerning access to
records, this section is inapplicable to
the extent that the system of records
will be exempted from subsection (d) of
the Privacy Act.

(3) 5 U.S.C. 552a (d) and (f) require an
agency to provide access to records,
make corrections and amendments to
records, and notify individuals of the
existence of records upon their request.
Providing individuals with access to
records of an investigation, the right to
contest the contents of those records,
and the opportunity to force changes to
be made to the information in these
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records would seriously interfere with
and thwart the orderly and unbiased
conduct of the investigation and impede
case preparation. Permitting the access
normally afforded under the Privacy Act
would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate with investigators; lead to
suppression, alteration, fabrication, or
destruction of evidence; endanger the
physical safety of confidential sources,
witnesses, law enforcement personnel,
and their families; and result in the
secreting of or other disposition of
assets that would make them difficult or
impossible to reach to satisfy any
Government claims growing out of the
investigation.

(4) 5 U.S.C. 552a(e)(1) requires an
agency to maintain in agency records
only “relevant and necessary”
information about an individual. This
provision is inappropriate for
investigations because it is not always
possible to detect the relevance or
necessity of each piece of information in
the early stages of an investigation. In
some cases, it is only after the
information is evaluated in light of other
evidence that its relevance and
necessity will be clear. In other cases,
what may appear to be a relevant and
necessary piece of information may
become irrelevant in light of further
investigation.

In addition, during the course of an
investigation, the investigator may
obtain information that relates primarily
to matters under the investigative
jurisdiction of another agency, and that
information may not be reasonably
segregated. In the interest of effective
law enforcement, OIG investigators
should retain this information because it
can aid in establishing patterns of
criminal activity and can provide
valuable leads for Federal and other law
enforcement agencies.

(5) 5 U.S.C. 552a(e)(2) requires an
agency to collect information to the
greatest extent practicable directly from
the subject individual, when the
information may result in adverse
determinations about an individual’s
rights, benefits, and privileges under
Federal programs. The general rule that
information be collected *‘to the greatest
extent practicable” from the target
individual is not appropriate in
investigations. OIG investigators should
be authorized to use their professional
judgment as to the appropriate sources
and timing of an investigation. It is often
necessary to conduct an investigation so
the target does not suspect that he or she
is being investigated. The requirement
to obtain the information from the

targeted individual may put the suspect
on notice of the investigation and thwart
the investigation by enabling the
suspect to destroy evidence and take
other action that would impede the
investigation. This requirement may
also prevent an OIG investigator from
gathering information and evidence
before interviewing an investigative
target in order to maximize the value of
the interview by confronting the target
with the evidence or information. In
certain circumstances, the subject of an
investigation cannot be required to
provide information to investigators and
information must be collected from
other sources. It is often necessary to
collect information from sources other
than the subject of the investigation to
verify the accuracy of the evidence
collected.

In addition, the statutory term “‘to the
greatest extent practicable” is a
subjective standard. It is impossible to
define the term adequately so that
individual OIG investigators can
consistently apply it to the many fact
patterns present in OIG investigations.

(6) 5 U.S.C. 552a(e)(3) requires an
agency to inform each person whom it
asks to supply information on a form
that can be retained by the person of the
authority under which the information
is sought and whether disclosure is
mandatory or voluntary, of the principal
purposes for which the information is
intended to be used, of the routine uses
that may be made of the information,
and of the effects on the person, if any,
of not providing all or some part of the
requested information. The application
of this provision could provide the
subject of an investigation with
substantial information about the nature
of that investigation that could interfere
with the investigation. Moreover,
providing such a notice to the subject of
an investigation could seriously impede
or compromise an undercover
investigation by revealing its existence
and could endanger the physical safety
of confidential sources, witnesses,
investigators, and their families, by
revealing their identities.

(7) 5 U.S.C. 552a(e)(4) (G) and (H)
require an agency to publish a Federal
Register notice concerning its
procedures for notifying an individual
at his or her request, if the system of
records contains a record pertaining to
him or her, how to gain access to such
a record, and how to contest its content.
Because this system of records is being
exempted from subsections (d) and (f) of
the Privacy Act concerning access to
records and agency rules, respectively,
these requirements are inapplicable to
the extent that the system of records
will be exempted from these

requirements. However, OIG has
published some information concerning
its notification, access, and contest
procedures. Under certain
circumstances, OIG could decide it is
appropriate for an individual to have
access to all or a portion of his or her
records in the system.

(8) 5 U.S.C. 552a(e)(4)(l) requires an
agency to publish notice of the
categories of sources of records in the
system of records. To the extent that this
provision is construed to require more
detailed disclosure than the broad,
generic information currently published
in the system notice, an exemption from
this provision is necessary to protect the
confidentiality of sources of
information, to protect privacy and
physical safety of witnesses and
informants, and to avoid the disclosure
of investigative techniques and
procedures. OIG will continue to
publish such a notice in broad generic
terms as is its current practice.

(9) 5 U.S.C. 552a(e)(5) requires an
agency to maintain its records with such
accuracy, relevance, timeliness, and
completeness as is reasonably necessary
to ensure fairness to the individual in
making any determination about the
individual. Much the same rationale is
applicable to this proposed exemption
as that set out previously in item (4)
(duty to maintain in agency records only
“relevant and necessary”’ information
about an individual). Although the OIG
makes every effort to maintain records
that are accurate, relevant, timely, and
complete, it is not always possible in an
investigation to determine with
certainty that all of the information
collected is accurate, relevant, timely,
and complete. During a thorough
investigation, a trained investigator
would be expected to collect allegations,
conflicting information, and information
that may not be based upon the personal
knowledge of the provider. When OIG
decides to refer the matter to a
prosecutive agency, for example, that
information would be in the system of
records and it may not be possible until
further investigation is conducted, or
indeed in many cases until after a trial
(if at all), to determine the accuracy,
relevance, and completeness of some
information. This requirement would
inhibit the ability of trained
investigators to exercise professional
judgment in conducting a thorough
investigation. Moreover, fairness to
affected individuals is ensured by the
due process they are accorded in any
trial or other proceeding resulting from
the OIG investigation.

(10) 5 U.S.C. 552a(g) provides for civil
remedies if any agency fails to comply
with the requirements concerning
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access to records under subsections
(d)(1) and (3) of the Privacy Act,
maintenance of records under
subsection (e)(5) of the Privacy Act, and
any other provision of the Privacy Act,
or any rule promulgated thereunder, in
such a way as to have an adverse effect
on an individual. Allowing civil
lawsuits for alleged Privacy Act
violations by OIG investigators would
compromise OIG investigations by
subjecting the sensitive and confidential
information in the OIG system of
records to the possibility of
inappropriate disclosure under the
liberal civil discovery rules. That
discovery may reveal confidential
sources, the identity of informants, and
investigative procedures and
techniques, to the detriment of the
particular criminal investigation as well
as other investigations conducted by
OIG.

The pendency of such a suit would
have a chilling effect on investigations,
given the possibility of discovery of the
contents of the investigative case file. A
Privacy Act lawsuit could become a
strategic weapon used to impede OIG
investigations. Because the system
would be exempt from many of the
Privacy Act’s requirements, it is
unnecessary and contradictory to
provide for civil remedies from
violations of those specific provisions.

Under subsection (k)(5) of the Privacy
Act, the head of an agency may by rule
exempt any system of records within the
agency from certain provisions of the
Privacy Act if the system of records
contains investigatory material
compiled solely for the purpose of
determining suitability, eligibility, or
qualifications for Federal civilian
employment, military service, Federal
contracts, or access to classified
information. However, these records
would be exempt only to the extent that
the disclosure of this material would
reveal the identity of a source who
furnished information to the
Government under an express promise
that the identity of the source would be
held in confidence, or, prior to the
effective date of this section, under an
implied promise that the identity of the
source would be held in confidence.

NRC-18 contains information of the
type described above. Therefore, in
accordance with subsection (k)(5), NRC
proposes to exempt information
maintained in this system of records
from subsections (c)(3), (d), (e)(1), (e)(4)
(G), (H), and (1), and (f) of the Privacy
Act to honor promises of confidentiality
should the data subject request access to
or amendment of the records, or access
to the accounting of disclosure of the
records for the following reasons:

(1) 5 U.S.C. 552a(c)(3) requires an
agency to grant access to the accounting
of disclosures including the date,
nature, and purpose of each disclosure,
and the identity of the recipient. The
release of this information to the record
subject could alert them to the existence
of the investigation or prosecutive
interest by NRC or other agencies. This
could seriously compromise case
preparation by prematurely revealing
the existence and nature of the
investigation; compromise or interfere
with witnesses, or make witnesses
reluctant to cooperate; and could lead to
suppression, alteration, or destruction of
evidence.

(2) 5 U.S.C. 552a(d) and (f) require an
agency to provide access to records,
make corrections and amendments to
records, and notify individuals of the
existence of records upon their request.
Providing individuals with access to
records of an investigation, the right to
contest the contents of those records,
and the opportunity to force changes to
be made to the information in the
records would seriously interfere with
and thwart the orderly and unbiased
conduct of the investigation and impede
case preparation. Providing access rights
normally afforded under the Privacy Act
would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate; lead to suppression,
alteration, or destruction of evidence;
and result in the secreting of or other
disposition of assets that would make
them difficult or impossible to reach in
order to satisfy any Government claims
growing out of the investigation or
proceeding.

(3) 5 U.S.C. 552a(e)(1) requires
agencies to maintain only “relevant and
necessary’’ information about an
individual in agency records. This
provision is inappropriate for
investigations because it is not always
possible to detect the relevance or
necessity of each piece of information in
the early stages of an investigation. In
some cases, it is only after the
information is evaluated in light of other
evidence that its relevance and
necessity will be clear.

(4) Because this system of records is
being exempted from the underlying
duties to provide notification about and
access to information in the system and
to make amendments to and corrections
of the information under subsections (d)
and (f) of the Privacy Act, the Federal
Register notice requirements of 5 U.S.C.
552a(e)(4) (G) and (H) are inapplicable.

(5) 5 U.S.C. 552a(e)(4)(I) requires an
agency to publish notice of the
categories of sources of records in the

system of records. To the extent that this
provision is construed to require more
detailed disclosure than the broad,
generic information currently published
in the system notice, an exemption from
this provision is necessary to protect the
confidentiality of sources of information
and to protect the privacy and physical
safety of witnesses and informants.
However, the OIG will continue to
publish such a notice in broad generic
terms as is its current practice.

In addition, 10 CFR 9.95 is being
amended to update the list of
exemptions that apply to specific
systems of records. The list, as
amended, will include NRC-23, Office
of Investigations Indices, Files, and
Associated Records—NRC, and NRC-35,
Drug Testing Program Records—NRC,
for which corresponding Part 9
amendments were not previously
prepared when each new system was
established. NRC-40 has been deleted
from this list because a review of the
system revealed that the subsections
(k)(5) and (k)(6) exemptions of the
Privacy Act were no longer needed. This
amendment will eliminate any
confusion regarding the specific
exemption(s) applicable to each system
of records.

Environmental Impact—Categorical
Exclusion

The NRC has determined that this
proposed rule is the type of action
described in categorical exclusion 10
CFR 51.22(c)(1). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this proposed rule.

Paperwork Reduction Act Statement

This proposed rule does not contain
a new or amended information
collection requirement subject to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.). Existing
requirements were approved by the
Office of Management and Budget,
approval number 3150-0043.

Regulatory Analysis

This proposed rule would add
exemption (j)(2) of the Privacy Act to
the NRC regulations that describe the
exempt systems of records. This is an
administrative regulatory action that
would make NRC’s regulations
consistent with the regulations
applicable to the majority of the
statutorily appointed Inspectors
General. The proposed rule would also
clearly link each system of records to
the specific exemption(s) of the Privacy
Act under which the system is exempt.
As such, the proposed rule would not
have an economic impact on any class
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of licensee or the NRC. By more clearly
indicating the exemptions under which
a system is exempt and by conforming
NRC’s regulations to those of the
majority of statutorily appointed
Inspectors General, the proposed rule
may provide some benefit to those who
may be required to use these
regulations.

The alternative to the proposed rule
would be to refrain from adopting the
identified exemptions. As discussed in
this notice, however, failure to adopt the
proposed rule could have detrimental
effects on the OIG’s investigative
program and its ability to obtain and
protect information.

This constitutes the regulatory
analysis for this proposed rule.

Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
Commission certifies that this rule does
not have a significant economic impact
on a substantial number of small
entities. The amendments to 10 CFR
part 9 are procedural in nature and will
aid an NRC office to perform its
criminal law enforcement functions. In
addition, the amendments will
eliminate any confusion regarding
specific exemptions available to each
affected Privacy Act system of records
notice.

Backfit Analysis

The NRC has determined that the
backfit rule 10 CFR 50.109 does not
apply to this proposed rule and,
therefore, a backfit analysis is not
required for this proposed rule because
these amendments do not involve any
provisions that would impose backfits
as defined in 10 CFR 50.109(a)(1).

List of Subjects in 10 CFR Part 9

Criminal penalties, Freedom of
information, Privacy, Reporting and
recordkeeping requirements, Sunshine
Act.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552, 552a, and
553; the NRC is proposing to adopt the
following amendments to 10 CFR part 9.

PART 9—PUBLIC RECORDS

1. The authority citation for part 9
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended (42 U.S.C. 2201); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

Subpart A also issued under 5 U.S.C. 552;
31 U.S.C. 9701; Pub. L. 99-570.

Subpart B also issued under 5 U.S.C. 552a.

Subpart C also issued under 5 U.S.C. 552b.

2.1n 8§9.52, paragraph (b)(4) is revised
to read as follows:

§9.52 Types of requests.

* * * * *

(b) Requests for accounting of
disclosures. * * * (4) Disclosures
expressly exempted by NRC regulations
from the requirements of 5 U.S.C.
552a(c)(3) pursuant to 5 U.S.C. 552a
()(2) and (k).

3.In §9.61, current paragraph (b) is
redesignated as paragraph (c), and a new
paragraph (b) is added to read as
follows:

8§9.61 Procedures for processing requests
for records exempt in whole or in part.
* * * * *

(b) General exemptions. Generally, 5
U.S.C. 552a(j)(2) allows the exemption
of any system of records within the NRC
from any part of section 552a except
subsections (b), (c) (1) and (2), (e)(4) (A)
through (F), (e) (6), (7), (9), (10), and
(11), and (i) of the act if the system of
records is maintained by an NRC
component that performs as one of its
principal functions any activity
pertaining to the enforcement of
criminal laws, including police efforts
to prevent, control, or reduce crimes, or
to apprehend criminals, and consists
of—

(1) Information compiled for the
purpose of identifying individual
criminal offenders and alleged offenders
and consisting only of identifying data
and notations of arrests, the nature and
disposition of criminal charges,
sentencing, confinement, release and
parole, and probation status;

(2) Information compiled for the
purpose of a criminal investigation,
including reports of informants and
investigators, and associated with an
identifiable individual; or

(3) Reports identifiable to an
individual compiled at any stage of the
process of enforcement of the criminal
laws from arrest or indictment through
release from supervision.

* * * * *

4. In 89.80, paragraphs (a) (6), (10),
and (11) are revised and a new
paragraph (a)(12) is added to read as
follows:

§9.80 Disclosure of record to persons
other than the individual to whom it
pertains.

(a) * X *

(6) To the National Archives and
Records Administration as a record that
has sufficient historical or other value to
warrant its continued preservation by
the United States Government, or to the
Archivist of the United States or

designee for evaluation to determine

whether the record has such value;
* * * * *

(10) To the Comptroller General, or
any authorized representatives, in the
course of the performance of the duties
of the General Accounting Office;

(11) Pursuant to the order of a court
of competent jurisdiction; or

(12) To a consumer reporting agency
in accordance with 31 U.S.C. 3711(f).

5. Section 9.95 is revised to read as
follows:

§9.95 Specific exemptions.

The following records contained in
the designated NRC Systems of Records
(NRC-5, NRC-9, NRC-11, NRC-18,
NRC-22, NRC-23, NRC-28, NRC-29,
NRC-31, NRC-33, NRC-35, NRC-37,
and NRC-39) are exempt from 5 U.S.C.
552a (c)(3), (d), (e)(2), (e)(4) (G), (H), and
(1), and (f) in accordance with 5 U.S.C.
552a(k). In addition, the records
contained in NRC-18 are exempt from
the provisions of 5 U.S.C. 552a and the
regulations in this part, under 5 U.S.C.
552a(j)(2), except subsections (b), (c) (1)
and (2), (e)(4) (A) through (F), (e) (6), (7),
(9), (10), and (11), and (i). Each of these
systems of records is subject to the
provisions of §9.61:

(a) Contracts Records Files, NRC-5
(Exemptions (k)(1) and (k)(5));

(b) Equal Employment Opportunity
Discrimination Complaint Files, NRC-9
(Exemption (k)(5));

(c) General Personnel Records
(Official Personnel Folder and Related
Records), NRC-11 (Exemptions (k)(5)
and (k)(6));

(d) Office of the Inspector General
(OIG) Investigative Records, NRC-18
(Exemptions (j)(2), (k)(1), (K)(2), (k)(5).
and (k)(6));

(e) Personnel Performance Appraisals,
NRC-22 (Exemptions (k)(1) and (kK)(5));
(f) Office of Investigations Indices,
Files, and Associated Records, NRC-23

(Exemptions (k)(1), (k)(2), and (k)(6));

(9) Recruiting, Examining, and
Placement Records, NRC-28 (Exemption
K)(5));

(h) Nuclear Documents System
(NUDOCS), NRC-29 (Exemption (k)(1));

(i) Correspondence and Records,
Office of the Secretary, NRC-31
(Exemption (k)(1));

(i) Special Inquiry File, NRC-33
(Exemptions (k)(1), (k)(2), and (K)(5));

(k) Drug Testing Program Records,
NRC-35 (Exemption (k)(5));

(I) Information Security Files and
Associated Records, NRC-37
(Exemptions (k)(1) and (k)(5)); and

(m) Personnel Security Files and
Associated Records, NRC-39
(Exemptions (k)(1), (k)(2), and (k)(5)).
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Dated at Rockville, Md., this 18th day of
July, 1995.

For the Nuclear Regulatory Commission.
James M. Taylor,
Executive Director for Operations.
[FR Doc. 95-18319 Filed 7-25-95; 8:45 am]
BILLING CODE 7590-01-P

10 CFR Part 72
[Docket No. PRM-72-1]

Maryland Safe Energy Coalition; Denial
of Petition for Rulemaking

AGENCY: Nuclear Regulatory
Commission.

ACTION: Denial of petition for
rulemaking.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is denying a petition
for rulemaking (PRM-72-1) from
Richard Ochs submitted on behalf of the
Maryland Safe Energy Coalition. The
petitioner requested several
amendments to the regulations
governing the independent storage of
spent fuel in dry casks.

ADDRESSES: Copies of the petition for
rulemaking, the public comments
received, and the NRC'’s letter to the
petitioner are available for public
inspection and/or copying in the NRC
Public Document Room, 2120 L Street,
NW. (Lower Level), Washington, DC.
FOR FURTHER INFORMATION CONTACT: Mr.
Gordon E. Gundersen, Office of Nuclear
Regulatory Research, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
6195.

SUPPLEMENTARY INFORMATION:
The Petition

On June 23, 1993, Mr. Richard Ochs,
on behalf of the Maryland Safe Energy
Coalition, filed a petition for rulemaking
with the NRC.

The petition relates to generic
requirements for the licensing of
independent storage of spent fuel in dry
casks found in the Commission’s
regulations contained in 10 CFR Part 72.
In particular, Subpart B provides
information required to be submitted in
a license application, Subpart C
provides requirements for the issuance
and conditions of a license, Subpart D
provides the requirements for the
records that must be kept by a licensee,
and Subpart E provides requirements for
evaluation of the storage facility site.

The petitioner requested that the NRC
amend 10 CFR Part 72 to read as
follows:

1. In §72.22(e)(2), “Contents of
application: General and financial

information,” add *‘Specify the planned
life of the ISFSI.”

2.In §72.22(e)(3), ““Contents of
application: General and financial
information,” change “‘after the removal
of spent fuel and/or high-level
radioactive waste” to “‘if the spent fuel
and/or the high-level radioactive waste
is removed.”

3.1n §72.42, “Duration of license;
renewal,” add a new paragraph (d) to
read ““No license will be issued before
90 days after the final safety evaluation
report (SER) is published.”

4.1n 872.44(c)(3), ““License
conditions,” add paragraph (v) to read
‘“dry storage casks must be monitored
continuously for radioactivity at the exit
cooling vents.”

5.1n §72.46(d), “Public hearings,”
add “The time prescribed for a notice of
opportunity for a hearing or petition for
leave to intervene will extend from the
notice of proposed action through 90
days after the final SER is published.”

6. In §72.72(a), “Material balance,
inventory, and records requirements for
stored materials,” after the first sentence
add “The records must include the
history and condition of all spent fuel
assemblies including a description of
any defective fuel, such as fuel that is
cracked, swollen, blistered, pinholed, or
offgassing.”

7.1n §72.104(a) “Criteria for
radioactive materials in effluents and
direct radiation from ISFSI or MSR,” in
place of “real” put “maximally
exposed”’; after “individual’ add “‘or
fetus’’; change 25 mrem” to ‘5 mrem”’;
change “75 mrem” to ““15 mrem’’; and
change 25 mrem” to ‘5 mrem”. The
sentence would then read, “* * * dose
equivalent to any maximally exposed
individual or fetus who is located
beyond the controlled area must not
exceed 5 mrem to the whole body, 15
mrem to the thyroid and 5 mrem to any
other organ * * *”

This petition for rulemaking stems
from earlier actions regarding the
Calvert Cliffs Independent Spent Fuel
Storage Installation (ISFSI). On
December 21, 1992, the petitioner filed
a petition requesting that the NRC
institute a proceeding pursuant to
§2.206 with regard to the Calvert Cliffs
ISFSI. In acknowledging the receipt of
the December 21, 1992, petition, the
Director, Office of Nuclear Material
Safety and Safeguards, indicated that to
the extent it addressed generic issues
related to dry cask storage, the
appropriate course of action would be to
file a petition for rulemaking. The
Director’s decision dated August 16,
1993, denied the §2.206 petition,
Baltimore Gas and Electric Company
(Calvert Cliffs Independent Spent Fuel

Storage Installation), DD-9-14 (August
16, 1993); 58 FR 44863 (August 25,
1993). This rulemaking petition filed on
June 23, 1993, addresses many of the
generic issues that were raised in the
December 21, 1992, § 2.206 petition.

Basis for Request

As a basis for the requested action, the
petitioner stated that, as an
environmental consumer organization,
the Maryland Safe Energy Coalition is
interested in the minimization and safe
storage of nuclear waste including spent
fuel at nuclear power plant sites in
general.

The petitioner indicated that it is
particularly concerned about spent fuel
storage at the Calvert Cliffs Nuclear
Power Plant, which is operated by
Baltimore Gas and Electric Company
(BG&E). The petitioner stated that even
though the spent fuel at Calvert Cliffs is
stored under a specific Part 72 license,
many of the generic requirements
proposed by the petitioner would be the
same or similar to the specific
requirements applicable to independent
spent fuel storage at Calvert Cliffs.

Public Comments on the Petition

A notice of filing of petition for
rulemaking was published in the
Federal Register on September 8, 1993
(58 FR 47222). Interested persons were
requested to submit written comments
or suggestions concerning the petition
by November 22, 1993. The NRC
received five comment letters from the
industry and industrial associations,
four from individuals, one from an
environmental group, and two from
governmental agencies. The commenters
were evenly split, six supporting all or
parts of the petition and six rejecting the
petition. The supporters’ comments
generally supported the additional 90
days to review the Safety Evaluation
Report (SER), the need for records
because of the uncertainty of knowing
how long the spent fuel will be stored,
the need for continuously monitoring
radiation leaving storage cask vents, and
lower radiation limits. The commenters
objecting to the petition were more
specific, often citing the Director’s
decision under §2.206, Baltimore Gas &
Electric Co. (Calvert Cliffs Independent
Spent Fuel Storage Installation), DD—
93-14, August 16, 1993. Concerning
extending the opportunity for hearing or
petition to 90 days after the final SER is
issued, the objecting commenters cited
the NRC hearing and petition processes
as providing ample opportunity for
public participation. In refuting the
lower radiation limits, the objectors
cited studies and reports by respected
organizations and other regulations
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including EPA’s 40 CFR Part 190 and
the recently revised 10 CFR Part 20.
Additional information was also
received from the petitioner. The
petition and the comments received in
response to the notice of filing are
available for inspection in the NRC
Public Document Room identified
above.

Reasons for Denial

The NRC has considered the
petitioner’s requested amendments, the
public comments received, and other
related information. The following
discussion addresses each of the seven
parts of the petitioner’s requested
amendments quoted above and the
NRC’s response.

Part 1: The petitioner requests that
§72.22(e)(2) be revised by adding
“Specify the planned life of the ISFSI.”

In the existing 8§ 72.22(e), there is
already the requirement for the
applicant to specify the period of time
for which the license is requested. The
petitioner’s request is therefore
unnecessary and redundant because the
applicant is already required to specify
the planned life of the ISFSI, that is, the
period of time for which the license is
requested.

Part 2: The petitioner requests that
wording of §72.22(e)(3) be changed
from “‘after the removal of spent fuel
and/or high-level radioactive waste” to
“if the spent fuel and/or the high-level
radioactive waste is removed.”

DOE is required by the Nuclear Waste
Policy Act of 1982 to accept spent fuel
for ultimate disposal. Moreover, the
Commission made a generic
determination in its Waste Confidence
Decisions (September 18, 1990; 55 FR
38474 and August 31, 1984; 49 FR
34694) that there is reasonable
assurance that safe disposal is
technically feasible and will be
available within the first quarter of the
21st century. The NRC therefore does
not believe it is either necessary or
appropriate to revise the existing
wording of the regulation as requested
by the petitioner.

Part 3 and Part 5: The petitioner
requests a new paragraph (d) be added
to §72.42 to read “No license will be
issued before 90 days after the final
safety evaluation report (SER) is
published.” The petitioner believes that
significant new issues will be contained
in the final SER. The petitioner also
requests that the following be added to
§72.46(d): “The time prescribed for a
notice of opportunity for a hearing or
petition for leave to intervene will
extend from the notice of proposed
action through 90 days after the final
SER is published.” The petitioner states

that if a notice of opportunity for a
hearing or intervention is limited to a
short period after the license
application, interested parties may be
prevented from obtaining a hearing
based on the second or final SER.
Information in the latter safety reports
may impact on the advisability of
issuing a license. The public should
have the right and opportunity to
comment on the final Safety Analysis
Report (SAR) and SER before a license
is issued.

An applicant for a site-specific dry
cask storage license is required by
§72.24 to submit a detailed safety
analysis report (SAR) with the
application for license to the NRC. The
applicant’s SAR contains the detailed
basis for requesting a license and, more
particularly, for demonstrating
compliance with NRC licensing
standards. Following receipt of an
application, the NRC publishes a notice
of docketing an application for an ISFSI
in the Federal Register as required by
§72.16(e). This notice, which may be
combined with a notice of opportunity
for a hearing, will typically indicate
where a copy of the detailed SAR may
be examined. An individual is allowed
30 days from the notice of proposed
action to request that NRC grant a
hearing in accordance with §2.105 and
§2.1107. The 30-day period is provided
so that the individual can review the
license application and SAR and
determine whether to request a hearing
or intervention. The SAR will provide
ample information for the individual to
make the determination. At the same
time, the NRC technical staff will
commence its review of the SAR and
other relevant documents and
preparation of an SER. These documents
and the license are placed in the NRC
Public Document Room and the Local
Public Document Room near the
licensee site where they are also
available for review. Should the SER
contain a new issue (as opposed to new
evidence on an issue apparent from the
SAR) pertinent to the requested license,
an interested party could seek late
intervention or submit a late-filed
contention as allowed by §2.714.
Finally, a party can petition the NRC to
modify a license if new information
comes to light after the license is issued.
Thus, an individual has ample
opportunity to participate in the ISFSI
licensing process and to review and
raise issues concerning the SER. Adding
another 90-day delay in issuing the
license would not significantly improve
the process for licensing the safe
operation of an ISFSI.

Part 4: The petitioner requests a new
paragraph (v) be added to § 72.44(c)(3)

to read ““dry storage casks must be
monitored continuously for
radioactivity at the exit cooling vents.”
The petitioner states that the exit vents
are the most likely location of
radioactive venting, and it is therefore
logical that monitors would be required
at these locations.

NRC regulations already require that
the license (or Certificate of Compliance
in the case of an NRC approved cask)
include surveillance and monitoring
requirements to determine when
corrective actions need be taken to
maintain safe storage conditions. See,
e.g., 10 CFR 72.122(h)(4). In addition,
radiation monitoring and environmental
monitoring programs are also already
required (e.g., 10 CFR 72.126), and these
programs can be expected to detect any
radiation leak in excess of NRC limits
from an NRC-approved cask.
Furthermore, the NRC-approved cask
designs which use cooling vents and air
flow between the fuel canister and the
concrete biological shield for cooling
also are designed to require double seal
closure welds on the canister. These
welds are inspected and the canister
leak tested after being loaded. There is
no known long-term degradation
mechanisms which would cause the
weld to fail within the design life of the
canister. Therefore, the regulation
proposed by the petitioner is not
needed.

Part 5: The response to this part has
been combined with the response to
Part 3 and is addressed above.

Part 6: The petitioner requests that the
following be added after the first
sentence in § 72.72(a): ““The records
must include the history and condition
of all spent fuel assemblies including a
description of any defective fuel, such
as fuel that is cracked, swollen,
blistered, pinholed, or offgassing.” The
petitioner states that defective fuel can
cause problems for safe storage;
therefore, the history and condition of
all spent fuel should be documented.

NRC regulations already require that
the license (or Certificate of Compliance
in the case of an NRC-approved cask)
must include specifications for the
conditions of fuel assemblies to be
loaded into storage casks. See, e.g., 10
CFR 72.44(c). These regulations also
require that licensees must demonstrate
in procedures and records that the fuel
load meets the cask design criteria. In
addition, licensees must conduct
loading operations in accordance with
written procedures which must be
specific enough to demonstrate that
only fuel assemblies that meet the cask
design criteria can be loaded. Licensees
are required to maintain records,
including the condition of the fuel, of
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all fuel assemblies in storage casks or in
the pool. See, e.g., 10 CFR Part 50
Appendix B, XVII, “Quality Assurance
Records,” and 10 CFR 72.174, **Quality
Assurance Records.” Therefore,
additional records as proposed by the
petitioner are not necessary.

Part 7: The petitioner requests the
following revisions to § 72.104(a): in
place of “real’” put “maximally
exposed’’; after “individual” add “‘or
fetus’’; change “25 mrem” to “‘5 mrem”’;
change “75 mrem” to 15 mrem”’; and
change 25 mrem” to “5 mrem.” The
sentence will then read, “* * * dose
equivalent to any maximally exposed
individual or fetus who is located
beyond the controlled area must not
exceed 5 mrem to the whole body, 15
mrem to the thyroid and 5 mrem to any
other organ * * *”

The change of the word ““real” to
“maximally exposed” in § 72.104(a) is
not needed. In the regulation, the word
“real” in the phrase “The annual dose
equivalent to any real individual who is
located beyond the controlled area
* * *7 refers to an individual who lives
closest to the boundary of the controlled
area. This individual is, in general, the
maximally exposed individual because
other individuals are further away from
the controlled area. If the petitioner’s
suggested words “maximally exposed”
were adopted, it could mean that an
imaginary individual would be
continually present at the boundary of
the controlled area. The NRC regulates
radiation doses on the basis of real
people in proximity to the boundary of
the controlled area.

Section 72.104(a) establishes the bases
for the amount of radioactive materials
permitted in ISFSI effluents and direct
radiation from an ISFSI. It imposes
limits on the annual dose equivalent
that is received by an individual who is
located beyond the controlled area. The
petitioner referred to a 1990 study by
Alice Stewart that allegedly supports
the conclusion that the standards
incorporated in §72.104(a) are too high
for a developing fetus, women, and
children. The petitioner cited additional
references during the comment period.

Section 72.104(a) does not incorporate
exposure limits that are unique to ISFSI
operation. Rather, the exposure limits
used in Part 72 are based on the
Environmental Protection Agency’s
(EPA) Environmental Radiation
Standards for fuel cycle facilities
specified in 40 CFR Part 190. 45 FR
74693 (November 11, 1980). Moreover,
the EPA, commenting on the proposed
10 CFR Part 72, stated: ““Our only
comment of substance concerns your
requirement that such independent
storage facilities provide radiation

protection consistent with the Agency’s
public health protection standards for
the Uranium Fuel Cycle (40 CFR 190).
We generally support your use of these
requirements.”

The §72.104(a) exposure limits are
also consistent with the recent revision
of 10 CFR Part 20—Standards for
Protection Against Radiation which
became effective on January 1, 1994.
This revision was comprehensive in
scope and reflects state-of-the-art data
on radiation protection. This revision
was based on recommendations and
studies of expert groups through 1990,
including the International Commission
on Radiological Protection, the National
Council on Radiation Protection and
Measurements, the United Nations
Scientific Committee on the Effects of
Atomic Radiation, and the National
Academy of Science’s Committee on the
Biological Effects of lonizing Radiation
(BEIR). Among other things, these
studies analyzed the data on radiation
exposure to a developing fetus. In sum,
the NRC'’s radiation protection
standards are based on a body of recent,
authoritative, and substantial data. The
petition fails to provide an adequate
basis for its requested revisions to
§72.104(a).

It should also be noted that both 10
CFR Parts 20 and 72 have requirements
to keep radiation exposures as low as
reasonably achievable (ALARA).
Experience to date with ISFSI
operations has demonstrated that due to
the conservative ISFSI designs and the
application of ALARA requirements, the
radiation levels associated with ISFSI
operations are in fact well below
regulatory limits.

For the foregoing reasons, the petition
is denied.

Dated at Rockville, Maryland, this 11th day
of July, 1995.

For the Nuclear Regulatory Commission.
James M. Taylor,

Executive Director for Operations.
[FR Doc. 95-18318 Filed 7-25-95; 8:45 am]
BILLING CODE 7590-01-P

DELAWARE RIVER BASIN
COMMISSION

18 CFR Chapter Il

Water Quality Regulations; Proposed
Amendments to Comprehensive Plan,
Water Code of the Delaware River
Basin, Administrative Manual—Part IlI
Water Quality Regulations; Public
Hearings

AGENCY: Delaware River Basin
Commission.

ACTION: Notice of proposed rulemaking
and public hearings.

SUMMARY: Notice is hereby given that
the Delaware River Basin Commission
will hold public hearings to receive
comments on proposed amendments to
its Comprehensive Plan, Water Code
and Water Quality Regulations
concerning water quality criteria for
toxic pollutants and policies and
procedures to establish wasteload
allocations and effluent limitations for
point source discharges to Zones 2
through 5 (Trenton, New Jersey to the
Delaware Bay) of the tidal Delaware
River.

DATES: The public hearings are
scheduled as follows: October 5, 1995
beginning at 1:30 p.m. and continuing
until 5:00 p.m., as long as there are
people present wishing to testify.

October 11, 1995 beginning at 1:30
p.m. and continuing until 5:00 p.m. and
resuming at 6:30 p.m. and continuing
until 9:00 p.m., as long as there are
people present wishing to testify.

October 13, 1995 beginning at 1:30
p-m. and continuing until 5:00 p.m., as
long as there are people present wishing
to testify.

The deadline for inclusion of written
comments in the hearing record will be
announced at the hearings.

ADDRESSES: The October 5, 1995 hearing
will be held in the Second Floor
Auditorium of the Carvel State Building,
820 North French Street, Wilmington,
Delaware.

The October 11, 1995 hearing will be
held in the Franklin Room of the
Holiday Inn at 4th and Arch Streets,
Philadelphia, Pennsylvania.

The October 13, 1995 hearing will be
held in the Goddard Conference Room
of the Commission’s offices at 25 State
Police Drive, West Trenton, New Jersey.
FOR FURTHER INFORMATION CONTACT:
Susan M. Weisman, Commission
Secretary, Delaware River Basin
Commission, P.O. Box 7360, West
Trenton, New Jersey 08628. Telephone
(609) 883-9500 ext. 203.

SUPPLEMENTARY INFORMATION:
Background and Rationale

The 1987 amendments to the Federal
Clean Water Act required states to adopt
water quality criteria for all toxic
pollutants for which the U.S.
Environmental Protection Agency has
issued criteria guidance. This
requirement resulted in a total of five
separate sets of criteria which apply to
the tidal portions of the Delaware River
from the head of the tide at Trenton,
New Jersey to Delaware Bay. In
response, the Commission established
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the Delaware Estuary Toxics
Management Program in 1989, an
interstate, cooperative effort, to develop
uniform policies and procedures to
control the release of substances toxic to
humans and aquatic life in point source
discharges to the tidal Delaware River.

The principal outputs of the program
are:

1. Uniform water quality criteria for
toxic pollutants for the mainstem river
and tributaries to these waters up to the
head of the tide to protect aquatic life,
and human health through ingestion of
water and fish, and

2. Uniform policies and procedures to
establish wasteload allocations and
effluent limitations for toxic pollutants
for NPDES permits for point sources
discharging to these waters.

In 1992, the Commission held
briefings on recommended water quality
criteria for toxic pollutants to solicit
input from the public and regulated
community. In 1994, briefings were held
on recommended policies and
procedures for establishing wasteload
allocations and effluent limitations for
point source discharges.

The proposed changes to the
Commission’s regulations were
developed with scientific, academic and
policy input from the Commission’s
Water Quality Advisory Committee.
Participants in Committee deliberations
included representatives from the
environmental departments of
Delaware, New Jersey, New York,
Pennsylvania; U.S. Environmental
Protection Agency Regions Il and llII;
and public members from the University
of Rhode Island and the Academy of
Natural Sciences. Members of the
general public also attended various
Committee meetings. Comments
received from the public briefings and
the inputs received through the
Advisory Committee deliberations have
led to the revisions now being proposed.

Specifically, water quality criteria for
selected toxic pollutants are proposed
for incorporation in the Comprehensive
Plan and Article 3 of the Water Code
and Water Quality Regulations as stream
quality objectives. Revisions are also
proposed for Article 4 of the Water
Quality Regulations describing the
policies and procedures to be used to
establish wasteload allocations for those
discharges containing pollutants which
impact the designated uses of the river.

Adoption of these revisions will
provide a mechanism for identifying
toxic pollutants which may impair
aquatic life and human health, and
developing uniform and equitable
wasteload allocations for these
pollutants for all NPDES discharges to
the tidal Delaware River. The permitting

authorities of the states will utilize the
allocations developed by the
Commission to establish effluent
limitations for NPDES permittees in
their jurisdictions.

The Commission has prepared Basis
and Background Documents entitled
“Water Quality Criteria For Toxic
Pollutants For the Delaware River
Estuary” and “Implementation Policies
and Procedures: Phase | TMDLs For
Toxic Pollutants in the Delaware River
Estuary”. These Documents describe the
proposed amendments and their
rationale in considerable depth and may
be obtained by contacting Christopher
M. Roberts at the Commission at (609)
883—-9500 ext. 205.

Copies of the full text of the proposed
amendments may be obtained by
contacting Ms. Weisman at the address
provided in FOR FURTHER INFORMATION
CONTACT. Persons wishing to testify are
requested to notify the Secretary in
advance. Written comments on the
proposed amendments should also be
submitted to the Secretary.

Delaware River Basin Compact, 75 Stat. 688.
Dated: July 17, 1995.

Susan M. Weisman,

Secretary.

[FR Doc. 95-18301 Filed 7-25-95; 8:45 am]

BILLING CODE 6360-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35

[Docket Nos. RM95-8-000 and RM94-7—
001]

Promoting Wholesale Competition
Through Open Access Non-
Discriminatory Transmission Services
by Public Utilities and Recovery of
Stranded Costs by Public Utilities and
Transmitting Utilities; Notice of Fixed
Charge Rate Methodology

Issued July 14, 1995.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice of proposed rulemaking
and supplemental notice of proposed
rulemaking; notice of fixed charge rate
methodology.

SUMMARY: The Federal Energy
Regulatory Commission’s notice of
proposed rulemaking in this proceeding
in footnote 403 (60 FR 17662 at 17720,
April 7, 1995) referred to the
representative transmission fixed charge
rate of 17.5 percent. This notice
demonstrates the derivation of that rate.

DATES: Comments on the proposed rule
are due on or before August 7, 1995;
reply comments are due on or before
October 4, 1995.
FOR FURTHER INFORMATION CONTACT:
David D. Withnell (Legal Information),
Federal Energy Regulatory
Commission, Office of the General
Counsel, 825 North Capitol St., N.E.,
Washington, D.C. 20426, Telephone:
(202) 208-2063
Patricia M. Alexander (Technical
Information), Office of Electric Power
Regulation, 825 North Capitol Street,
N.E., Washington, D.C. 20426,
Telephone: (202) 208-0750
ADDRESSES: Send comments to: Office of
the Secretary, Federal Energy Regulatory
Commission, 825 N. Capitol St., NE,
Washington, DC 20426.
SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of
this document in the Federal Register,
the Commission also provides all
interested persons an opportunity to
inspect or copy the contents of this
document during normal business hours
in Room 3104, at 941 North Capitol
Street, N.E., Washington, D.C. 20426.
The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing (202) 208-1397. To
access CIPS, set your communications
software to 19200, 14400, 12000, 9600,
7200, 4800, 2400 or 1200bps, full
duplex, no parity, 8 data bits, and 1 stop
bit. The full text of this document will
be available on CIPS in ASCII and
WordPerfect 5.1 format. The complete
text on diskette in WordPerfect format
may also be purchased from the
Commission’s copy contractor, La Dorn
Systems Corporation, also located in
Room 3104, 941 North Capitol Street,
N.E., Washington, D.C. 20426.

Docket No. RM95-8-000: Derivation of
17.5% Fixed Charge Rate

The following narrative describes the
fixed charge rate referenced in footnote
403 in the Stage One implementation
section of the NOPR and explains the
basis for the Commission’s proposed
uniform fixed charge rate of 17.5%.

A fixed charge rate is the ratio of a
utility’s annual fixed costs
[depreciation, return (overall and on
equity) on investment, taxes, and
operating and administrative expenses]
to its investment (plant-in-service). To
determine the annual fixed costs of
providing transmission service, the
fixed charge rate is multiplied by the
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original cost of transmission investment.
This number is then divided by the
capability of the transmission system to
compute an annual rate for transmission
service stated in $/kW. Charges for
shorter periods can be derived from this
figure, e.g., a monthly rate would be
computed by dividing the annual rate
by 12.

Annual fixed costs can be calculated
using either a levelized or nonlevelized
fixed charge rate. With a levelized fixed
charge rate, the capital recovery
component of the rate does not vary
from year to year. Instead, the rate is

the context of utility rates) in the later
years. In contrast, nonlevelized rates
decline over time. In the early years of
a facility’s life, nonlevelized rates will
be higher than levelized rates and, in
the later years of the facility’s service
life, nonlevelized rates will be lower
than levelized rates. However, under
either approach, the utility recovers, on
a net present value basis, the same total
revenues. See Maine Public Service
Company, 71 FERC T 61,249 (1995).
As explained in the NOPR, the
levelized fixed charge method used by
many utilities and the Commission is
available on the Commission’s Bulletin

companies. The 17.5% rate is based
upon an average of the results of
suspension analyses over the last two
years using the levelized fixed charge
method to evaluate public utility filings
involving either transmission service or
the transmission component of a power
sale.2 For those filings, the
Commission’s preliminary fixed charge
rate analyses ranged from 13.3% to
29.8% and the arithmetic average was
17%. The arithmetic average of the
common equity returns reflected in
those fixed charge rates was about 10%.

For purposes of Stage One

designed using essentially the same
method used to develop fixed-rate home
mortgage payments, i.e., the monthly
payment does not vary. Most of the
monthly payment reflects interest
(return on investment in the context of
utility rates) in the early years, and most
of the monthly payment reflects
principal repayment (depreciation in

Board in spreadsheet format. This
method is the basis for both of the Stage
One options proposed in the NOPR. One
option uses the levelized fixed charge
method to compute a company-specific
transmission cost using company-
specific Form No. 1 data.

The other option uses a uniform
17.5% fixed charge rate for all

APPENDIX—TRANSMISSION FIXED CHARGE RATES

implementation, the Commission
proposed setting the fixed charge rate at
17.5% to reflect the fact that current
equity returns (and related income
taxes) are somewhat higher than the
preliminary equity returns used in the
surveyed analyses.
Lois D. Cashell,
Secretary.

Trans-
Company Docket No. fixqulscsrlmgr:ge
rate (%)

ANZONA PUDIIC SEIVICE €O ittt et e bt e e e b e e e e a b e e e e s be e e s nr e e e anne e e e nneeennnreeenas ER94-1681-000 17.18
ALANTIC CIty EIECINC CO ..ttt ettt ettt bttt e hb e b e e s b et e bt st et e e b e e nbeesane e ER93-927-000 21.75
Boston Edison CO ..........ccc....... . | ER95-108-000 17.64
Black Hills Power & Light Co .. ... | ER94-1542-000 15.65
Carolina POWET & LIGNT €O ....oeiiiiiiiiiiie ettt ettt e sk e e s e e e skt e e bb e e e enbe e e e snbneeennneeesanneeeannes ER95-10-000 14.04
Central llliN0IS PUDBIC SEIVICE €O ..cuviiiiiiiiiiie ittt et ettt et enbee e ER94-1611-000 14.64
Central Maine Power CoO ................ ER94-1153-000 17.88
Commonwealth Edison Co ... | ER95-5-000 16.13
Consolidated EdiSON CO. Of NEW YOIK .....eiiiiiiiiiiiiie ittt sttt et e e sane e e s e e e e s nneeeeannes ER94-1666-000 22.05
Dayton POWET & LIGNT €O ...couiiiiiiiieiiei ettt et ER94-1469-000 17.78
Delmarva Power & Light Co .... ER94-1501-000 16.52
Duke Power CO .....ccccecvvevinenns ... | ER94-1429-000 16.77
EdIiSON SAUIL EIECIIC €O ....eeiiiiiieeet ettt et et e e e e s r e e e sab et e e s e e e ssn e e e nnnneeennnnees ER94-1502-000 20.63
ENErgy OPEratiNg CO.'S ..ciuiiiiiiiiiieitie ettt ettt ettt b st he e bt ek et e bt e sb et et e st et e nae et et s ER94-1440-000 15.91
Fitchburg Gas & Electric Light Co ER94-1203-000 13.34
Florida Power Corp .......cccccevvvreniene ... | ER95-100-000 15.46
Green MOUNTAIN POWET COIP ....uuiieiiiiiie ettt ettt ettt e e s e e st e e e sas st e e ss b e e e ebe e e e anbeeeennneeeesnneeeannneeeannes ER95-84-000 20.11
[ABN0 POWET €O ..ottt b bbbt h e et e hb e e b e e bt e e bt e nab e e be e e e e nbeesine e ER94-1231-000 14.94
Interstate Power Co .... ER94-1346-000 14.82
Kentucky Utilities Co ............... ... | ER94-1678-000 15.45
LOUISVIllE GAS & EIECIIIC €O ..uiieiiiiiiee ittt et e e e s r e e e aan et e e b e e e snr e e e snnneeennnne s ER94-1480-000 14.75
MadiSON GaAS & EIECIIIC €O ....oiiiiiiieiiiiite ettt ettt ettt esbe e ere e e ER94-1147-000 14.25
Maine Public Service Co ER94-1481-000 21.81
Midwest Power Systems ... | ER94-1278-000 15.29
MINNESOtA POWET & LIGNT €O ..veiiiiiiieiiiie ettt e e st e e ea e e e s e e e snr e e e sann e e e nnnne s ER94-1556-000 17.61
MiISSISSIPPI POWET & LIGNE €O ..ottt e ettt sae e e enes ER94-1306-000 16.43
Missouri Public Service Co ER94-1692-000 17.34
Montana Power Co ............... ... | ER94-1189-000 17.96
NEW ENQGIANG POWEE €O ...tttk e etk e e bt e e s e e e s s b e e e aab et e e asne e e e s neeesasb e e e nnnneeennnnees ER94-1338-000 18.37
Niagara MONAWK POWEE COIP .....iiiiiiiiiiiiiiie ettt ettt b ettt et ene e b be e e ER94-1641-000 20.96
Northern States Power Co.’s (Wisc./Minn.) ... ER94-1622-000 19.95
New York State Electric & Gas Corp ............. ... | ER95-108-000 17.65
(@] g1 o I =0 111 =T o O o T PR P TP PP PPPRPPPPRPON ER94-1555-000 19.02
OKIAhOMA GaAS & EIECHIC €O ...ioviiiiiiiii ittt eb ettt b e san e sae e enbae e ER94-1266-000 15.06
Orange & Rockland Utilities Inc .. ER94-1262-000 29.83
Otter Tail Power CO ........cccceeeueee ... | ER94-1147-000 17.90
[ 101 (@] o PP PP PP UPPRPT ER94-1233-000 13.54

for up to five months and set it for hearing. The
preliminary analysis used to determine the need for
a hearing and the appropriate length of any
suspension period is called a suspension analysis.

11f the Commission’s preliminary review of a rate
filing indicates that it may not be just and
reasonable, the Commission can suspend the rate

2The Appendix contains a list of those filings.
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APPENDIX—TRANSMISSION FIXED CHARGE RATES—Continued

Trans-

mission
Company Docket No. fixed charge

rate (%)
PaCific GAS & EIBCIIC €O ..ot e e e e e e e e s et e e e e e e e et b e e e e e e e e aaataeeeeeesantaeaeeeeeas ER94-1430-000 17.75
Pennsylvania Electric Co .............. ER94-1436-000 18.53
Pennsylvania Power & Light Co ... ER94-1398-000 16.62
Potomac Electric Power Co ...... ER94-900-000 18.20
Portland General Electric Co ........ ER93-462-000 16.10
Public Service Co. of Oklahoma .. ER94-949-000 15.06
Public Service Co. of Colorado ........ ER95-88-000 15.08
Public Service Electric & Gas Co ER93-667-000 18.21
Puget Sound POWET & LIGNt CO .....oiiiiiiiiiiiii et ER94-528-000 16.39
ROCHhESIEr Gas & EIBCITIC COMP ..ottt ettt b ettt b e he ettt et e sb e e b e enbeeeees ER94-1279-000 20.13
Sierra Pacific Power Co ............... ER94-1195-000 12.20
Southern California Edison Co ......... ER94-1608-000 17.48
South Carolina Electric & Gas Co .... ER95-104-000 16.04
Southwestern Public Service Co ...... ER94-1152-000 14.07
TeXAS-NEW MEXICO POWET CO ...ccoouiiiiiiii e e e ittt e e e ettt e e e et e e e e e e s et e e e e e e e e saabeeeeeeesesssaseeeaeeesantaeneeaeeaaanns ER94-1326-000 14.11
IO TEsTo ) o I T Tor (o o Y O o PSRN ER94-1424-000 13.50
Washington Water Power Co .... ER94-183-000 13.50
Western Resources, Inc ............ ER94-1010-000 15.24
West Texas Utilities Co ............. ER95-245-000 16.78
Wisconsin Electric Power Co .... ER94-1626-000 16.15
Wisconsin Power & Light Co ..... ER94-1204-000 16.73

[FR Doc. 95-18330 Filed 7-25-95; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[1A-18-95]
RIN 1545-AT33

Lease Term; Exchanges of Tax-Exempt
Use Property; Hearing Cancellation

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Cancellation of notice of public
hearing on proposed regulations.

SUMMARY: This document provides
notice of cancellation of a public
hearing on proposed regulations relating
to the lease term of tax-exempt use
property.

DATES: The public hearing originally
scheduled for August 2, 1995, beginning
at 10:00 a.m. is cancelled.

FOR FURTHER INFORMATION CONTACT:
Christina Vasquez of the Regulations
Unit, Assistant Chief Counsel
(Corporate), (202) 622-6803 (not a toll-
free number).

SUPPLEMENTARY INFORMATION: The
subject of the public hearing is proposed
regulations under section 168 of the
Internal Revenue Code. A notice of
proposed rulemaking and notice of
public hearing appearing in the Federal
Register for Friday, April 21, 1995, (60

FR 19868), announced that a public
hearing on the proposed regulations
would be held on Wednesday, August 2,
1995, beginning at 10:00 a.m., in the IRS
Auditorium, 7400 Corridor, Internal
Revenue Building, 1111 Constitution
Avenue NW., Washington, D.C.

The public hearing scheduled for
Wednesday, August 2, 1995 is
cancelled.

Cynthia E. Grigsby,

Chief, Regulations Unit, Assistant Chief
Counsel (Corporate).

[FR Doc. 95-18312 Filed 7—25-95; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100
[CGD 09-95-017]
Special Local Regulation; Detroit

Grand Prix, Detroit River, Fleming
Channel and Scott Middle Ground, Mi

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a permanent special local
regulation for portions of the Fleming
Channel and Scott Middle Ground in
the Detroit River, Ml during the Detroit
Grand Prix. This event is held annually
on the second weekend of June. This
regulation will establish a *“NO-
STOPPING ZONE” in the Fleming
Channel, and a “CAUTION AREA” in

Scott Middle Ground. The Detroit Grand
Prix is an automobile race which will
take place on the western end of Belle
Isle. This event draws an estimated 2000
spectator craft which could pose
hazards to navigation in the area. This
regulation is needed to provide for the
safety of life, limb, and property on
navigable waters during the event.

DATES: Comments must be received on
or before September 25, 1995.

ADDRESSES: Comments should be
mailed to Commander (oan), Ninth
Coast Guard District, 1240 East 9th
Street, Cleveland, Ohio 44199-2060.
The comments will be available for
inspection and copying at the Aids to
Navigation and Waterways Management
Branch, Room 2083, 1240 East 9th
Street, Cleveland, Ohio. Normal office
hours are between 8 a.m. and 4 p.m.,
Monday through Friday, except
holidays. Comments may also be hand
delivered to this address. Annual notice
of the exact dates and times of the
effective period of the regulation will be
published in local notices to mariners.
To be placed on the mailing list for such
notices, write to Commander (0an),
Ninth Coast Guard District, 1240 East
Ninth Street, Cleveland, Ohio, 44199—
2060.

FOR FURTHER INFORMATION CONTACT:

Marine Science Technician Second
Class Jeffrey M. Yunker, Ninth Coast
Guard District, Aids to Navigation and
Waterways Management Branch, 1240
East Ninth Street, Cleveland, Ohio
44199-2060, (216) 522—-3990.
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SUPPLEMENTARY INFORMATION:
Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
comments should include their name
and address, identify this rulemaking
[CGDO09 95-017] and the specific section
of this proposal to which each comment
applies, and give a reason for each
comment. Persons wanting
acknowledgment of receipt of comments
should enclose a stamped, self-
addressed postcard or envelope. The
Coast Guard will consider all comments
received during the comment period. It
may change this proposal in view of the
comments. The Coast Guard plans no
public hearing. Persons may request a
public hearing by writing to the Project
Officer at the address under ADDRESSES.
If it determines that the opportunity for
oral presentations will aid this
rulemaking, the Coast Guard will hold
a public hearing at a time and place
announced by a later notice in the
Federal Register.

Drafting Information. The drafters of these
regulations are Lieutenant Junior Grade
Byron D. Willeford, Ninth Coast Guard
District, project officer, Aids to Navigation
and Waterways Management Branch and
Lieutenant Charles D. Dahill, Ninth Coast
Guard District, project attorney, Legal Office.

Discussion of Proposed Regulations

The Coast Guard proposes to establish
a special local regulation on specified
waters of the Detroit River, Ml during
the Detroit Grand Prix. The Detroit
Grand Prix is an automobile race which
will be conducted on the western end of
Belle Isle, MI. This event draws an
estimated 2000 spectator craft which
will dramatically increase boating traffic
in the general vicinity. This regulation
will require that all vessels operating in
the Fleming Channel around Belle Isle
not loiter or anchor, unless expressly
authorized by the Coast Guard Patrol
Commander; and that all vessels
operating in the Scott Middle Ground
around Belle Isle will be operated at a
“SLOW/NO-WAKE” speed, which
means that all vessels transiting the area
will be operated at bare steerage,
keeping the vessel’s wake at a
minimum, and will exercise a high
degree of caution in the area. This
regulation is necessary to ensure the
protection of life, limb and property
during this event. Exact times and dates
will be published in the Coast Guard
Ninth District Local Notice to Mariners.

Federalism Implications

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the rulemaking does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environment

The Coast Guard is conducting an
environmental analysis for this event
pursuant to section 2.B.2.c of Coast
Guard Commandant Instruction
M16475.1B, and the Coast Guard Notice
of final agency procedures and policy
for categorical exclusions found at (59
FR 38654; July 29, 1994).

Economic Assessment and Certification

This regulation is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this
regulation to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of the DOT is unnecessary.

Collection of Information

This regulation will impose no
collection information requirements
under the Paperwork Reduction Act, 44
U.S.C. 3501 et seq.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

Proposed Regulations

In consideration of the foregoing, the
Coast Guard proposes to amend part 100
of Title 33, Code of Federal Regulations,
as follows:

PART 100—[AMENDED]

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 49 CFR 1.46 and
33 CFR 100.35

2. New §100.903 is added to read as
follows:

§100.903 Detroit Grand Prix, Detroit River,
Fleming Channel and Scott Middle Ground,
MI.

(a) No-stopping zone. (1) Location.
That portion of the Fleming Channel,

Detroit River, bounded by the south
Belle Isle shoreline on the north and the
International Boundary on the south;
bounded on the east by the International
Boundary and the eastern most end of
Belle Isle, and bounded on the west by
the International Boundary and the
western most end of Belle Isle.

(2) Regulation. Vessels will not loiter
or anchor in the regulated area in
paragraph (a)(1) of this section, unless
expressly authorized by the Coast Guard
Patrol Commander (Officer in Charge,
U.S. Coast Guard Station Belle Isle, Ml).

(b) Caution area. (1) Location. That
portion of the Scott Middle Ground,
Detroit River, bounded on the north by
the mainland shoreline, and on the
south by the north Belle Isle shoreline;
bounded on the east by a north-south
line from the mainland shoreline and
the Belle Isle shoreline intersecting the
Waterworks Intake Crib Light, and
bounded on the west by a north-south
line from the mainland shoreline and
the western most end of Belle Isle
intersecting North Channel Buoy 2.

(2) Regulation. The regulated area in
paragraph (b)(1) of this section is
designated as a “CAUTION AREA”. All
commercial and recreational vessel
traffic transiting the area will be
operated at bare steerageway, keeping
the vessel’s wake at a minimum, and
will exercise a high degree of caution in
the area.

(c) Patrol Commander. (1) The Coast
Guard will patrol the regulated areas
under the direction of a designated
Coast Guard Patrol Commander. The
Patrol Commander may be contacted on
channel 16 (156.8 MHZ) by the call sign
“Coast Guard Patrol Commander.”

(2) The Patrol Commander may direct
the anchoring, mooring, or movement of
any boat or vessel within the regulated
areas. A succession of sharp, short
signals by whistle or horn from vessels
patrolling the area under the direction
of the U.S. Coast Guard Patrol
Commander shall serve as a signal to
stop. Any vessel so signaled shall stop
and shall comply with the orders of the
Patrol Commander. Failure to do so may
result in expulsion from the area,
citation for failure to comply, or both.

(3) The Patrol Commander may
terminate the marine event or the
operation of any vessel at any time it is
deemed necessary for the protection of
life, limb, or property.

(4) All persons in the area shall
comply with the orders of the Coast
Guard Patrol Commander.

(d) Effective date: This Section will
become effective from 7:30 a.m. until
6:30 p.m. annually, on Friday, Saturday
and Sunday of the second weekend of
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June, unless otherwise specified in the

Coast Guard Local Notice to Mariners.
Dated: July 12, 1995.

G. F. Woolever,

Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 95-18251 Filed 7-25-95; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[AZ 43-1-6868; FRL-5264-6]

Approval and Promulgation of
Implementation Plans; Arizona State
Implementation Plan Revision,
Maricopa County Environmental
Services Department

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: EPA is proposing to approve
revisions to the Arizona State
Implementation Plan (SIP) which
concern the control of volatile organic
compound (VOC) emissions from rubber
sports ball manufacturing and metal
casting operations.

The intended effect of proposing
approval of these rules is to regulate
emissions of VOCs in accordance with
the requirements of the Clean Air Act,
as amended in 1990 (CAA or the Act).
EPA'’s final action on this notice of
proposed rulemaking (NPRM) will
incorporate these rules into the federally
approved SIP. EPA has evaluated each
of these rules and is proposing to
approve them under provisions of the
CAA regarding EPA action on SIP
submittals, SIPs for national primary
and secondary ambient air quality
standards and plan requirements for
nonattainment areas.

DATES: Comments must be received on
or before August 25, 1995.

ADDRESSES: Comments may be mailed
to: Daniel A. Meer, Rulemaking Section
[A-5-3], Air and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105-3901.

Copies of the rules and EPA’s
evaluation report of each rule are
available for public inspection at EPA’s
Region 9 office during normal business
hours. Copies of the submitted rules are
also available for inspection at the
following locations:

Arizona Department of Environmental

Quality, 3033 North Central Avenue,

Phoenix, AZ 85012;

Maricopa County Department of
Environmental Services, 2406 South
24th Street, Suite E-204, Phoenix, AZ
85034-6822.

FOR FURTHER INFORMATION CONTACT:
Duane F. James, Rulemaking Section
(A-5-3), Air and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105-3901, (415) 744—
1191.

SUPPLEMENTARY INFORMATION:
Applicability

The rules being proposed for approval
into the Arizona SIP include: Maricopa
County Environmental Services
Department’s (MCESD’s) Rule 334,
“Rubber Sports Ball Manufacturing,”
and Rule 341, “Metal Casting.” These
rules were submitted by the Arizona
Department of Environmental Quality to
EPA on August 16, 1994 (Rule 341) and
December 19, 1994 (Rule 334).

Background

On March 3, 1978, EPA promulgated
a list of 0zone nonattainment areas
under the provisions of the Clean Air
Act, as amended in 1977 (1977 CAA or
pre-amended Act), that included the
Maricopa County Area. 43 FR 8964; 40
CFR 81.303. On March 19, 1979, EPA
changed the name and modified the
geographic boundaries of the ozone
nonattainment area of Maricopa County
to the Maricopa Association of
Governments (MAG) Urban Planning
Area. 44 FR 16391, 40 CFR 81.303. On
February 24, 1984, EPA notified the
Governor of Arizona, pursuant to
section 110(a)(2)(H) of the pre-amended
ACT, that MCESD’s portion of the
Arizona SIP was inadequate to attain
and maintain the ozone standard and
requested that deficiencies in the
existing SIP be corrected (EPA’s SIP—
Call, 49 FR 18827, May 3, 1984). On
May 26, 1988, EPA again notified the
Governor of Arizona that MCESD’s
portion of the Arizona SIP was
inadequate to attain and maintain the
ozone standard and requested that
deficiencies relating to VOC controls
and the application of reasonably
available control technology (RACT) in
the existing SIP be corrected (EPA’s
second SIP-Call, 53 FR 34500,
September 7, 1988). On November 15,
1990, the Clean Air Act Amendments of
1990 were enacted. Pub. L. 101-549,
104 Stat. 2399, codified at 42 U.S.C.
7401-7671q. In amended section
182(b)(2)(C) of the CAA, Congress
statutorily required nonattainment areas
to submit RACT rules for all major
stationary sources of VOCs by

November 15, 1992 (the RACT catch-up
requirement).

The MAG Urban Planning Area is
classified as moderate; 1 therefore, this
area was subject to the RACT catch-up
requirement and the November 15, 1992
deadline.2

The State of Arizona submitted many
revised RACT rules for incorporation
into its SIP on August 16, 1994, and
December 19, 1994, including the rules
being acted on in this document. This
document addresses EPA’s proposed
action for MCESD'’s Rule 334, ‘““Rubber
Sports Ball Manufacturing,” and Rule
341, “Metal Casting.” The MCESD
adopted Rule 334 on September 20,
1994, and Rule 341 on August 5, 1994.
These submitted rules were found to be
complete on August 16, 1994 (Rule 341)
and January 19, 1995 (Rule 334)
pursuant to EPA’s completeness criteria
that are set forth in 40 CFR Part 51
Appendix V3 and are being proposed
for approval into the SIP.

Rules 334 and 341 control VOC
emissions from rubber sports ball
manufacturing and metal casting
operations by restricting the VOC
content of materials used in these
operations or by requiring emission
control systems. VOCs contribute to the
production of ground-level ozone and
smog. The rules were adopted as part of
the MCESD’s efforts to achieve the
National Ambient Air Quality Standard
(NAAQS) for ozone and in response to
EPA’s SIP-Call and the section
182(b)(2)(C) CAA requirement. The
following is EPA’s evaluation and
proposed action for these rules.

EPA Evaluation and Proposed Action

In determining the approvability of a
VOC rule, EPA must evaluate the rule
for consistency with the requirements of
the CAA and EPA regulations, as found
in section 110 and Part D of the CAA
and 40 CFR Part 51 (Requirements for
Preparation, Adoption, and Submittal of
Implementation Plans). The EPA
interpretation of these requirements,
which forms the basis for today’s action,
appears in the various EPA policy

1 The MAG Urban Planning Area retained its
designation of nonattainment and was classified by
operation of law pursuant to sections 107(d) and
181(a) upon the date of enactment of the CAA. See
55 FR 56694 (November 6, 1991).

2 Arizona did not make the required SIP
submittal by November 15, 1992. On January 15,
1993, the EPA made a finding of nonsubmittal
pursuant to section 179(a)(1), which started an 18-
month sanction clock. The rules being acted upon
in this NPRM were submitted in response to the
EPA finding of failure to submit.

3 EPA adopted the completeness criteria on
February 16, 1990 (55 FR 5830) and, pursuant to
section 110(k)(1)(A) of the CAA, revised the criteria
on August 26, 1991 (56 FR 42216).
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guidance documents.4 Among those
provisions is the requirement that a
VOC rule must, at a minimum, provide
for the implementation of RACT for
stationary sources of VOC emissions.
This requirement was carried forth from
the pre-amended Act.

For the purpose of assisting state and
local agencies in developing RACT
rules, EPA prepared a series of Control
Technique Guideline (CTG) documents.
The CTGs are based on the underlying
requirements of the Act and specify the
presumptive norms for what is RACT
for specific source categories. Under the
CAA, Congress ratified EPA’s use of
these documents, as well as other
Agency policy, for requiring States to
*‘catch-up” their RACT rules. See
section 182(b)(2). For some categories,
such as rubber sports ball
manufacturing and metal casting, EPA
did not publish a CTG. In such cases,
the state and local agencies may
determine what controls are required by
reviewing the operation of facilities
subject to the regulation and evaluating
regulations for similar sources in other
areas. Therefore, the MCESD must
determine the VOC control measures
that are reasonable and available for the
affected sources. Further interpretations
of EPA policy are found in the Blue
Book, referred to in footnote 4. In
general, these guidance documents have
been set forth to ensure that VOC rules
are fully enforceable and strengthen or
maintain the SIP.

MCESD’s Rule 334, ““Rubber Sports
Ball Manufacturing,” is a new rule that
limits the VOCs from the manufacture of
rubber sport balls. Compliance with the
rule is obtained through one of two
methods: (1) The use of adhesives with
a VOC content of 288 grams per liter
(2.4 Ibs/gal), less water and exempt
compounds, or (2) the use of an
emission control system with an overall
efficiency (capture and control) of at
least 81%. Records are explicitly
required for all operations, including
any that are exempt from the emission
standards of the rule due to low usage.
All records must be maintained for at
least 3 years. Good engineering practices
are required for operations, including
the proper storage and disposal of VOC
materials. The test methods referenced
are all EPA approved, and there are no

4 Among other things, the pre-amendment
guidance consists of those portions of the proposed
Post-1987 ozone and carbon monoxide policy that
concern RACT, 52 FR 45044 (November 24, 1987);
“Issues Relating to VOC Regulation Cutpoints,
Deficiencies, and Deviations, Clarification to
Appendix D of November 24, 1987 Federal Register
Notice” (Blue Book) (notice of availability was
published in the Federal Register on May 25, 1988);
and the existing control technique guidelines
(CTG’s).

provisions for alternative methods. The
rule required final compliance by May
31, 1995. Rule 334 is expected to
achieve VOC reductions of at least 856
tpy. A more detailed discussion of the
source controlled, the controls required,
and the justification for why these
controls represent RACT can be found
in the Technical Support Document
(TSD) for Rule 334, dated March 27,
1995.

MCESD’s Rule 341, “Metal Casting,”
is a new rule that limits the emissions
of VOCs from metal investment-casting
operations. In metal investment-casting,
a solvent such as ethanol is used to bind
the grains of sand together until the
silicate components are kiln-fired at
1800°F and fused into a permanent
mold. Compliance with the rule is
obtained through one of three methods:
(1) The use of an emission control
system with an overall efficiency
(capture and control) of at least 819%, (2)
the use of binder materials with a VOC
content of 420 grams VOC per liter (3.5
Ibs/gal), less water and exempt
compounds, or (3) the use of binder
materials such that their daily-weighted
average does not exceed a VOC content
of 420 grams VOC per liter (3.5 Ibs/gal),
less water and exempt compounds.
Records are explicitly required for all
operations, including any that are
exempt from the emission standards of
the rule due to low usage. All records
must be maintained for at least 3 years.
Good engineering practices are required
for operations, including the proper
storage and disposal of VOC materials.
The test methods referenced are all EPA
approved, and there are no provisions
for alternative methods. The rule
required final compliance by September
1, 1994. Rule 341 is expected to achieve
VOC reductions of at least 271 tpy. A
more detailed discussion of the source
controlled, the controls required, and
the justification for why these controls
represent RACT can be found in the
TSD for Rule 341, dated March 27, 1995.

EPA has evaluated the submitted
rules and has determined that they are
consistent with the CAA, EPA
regulations, and EPA policy. Therefore,
MCESD’s Rule 334, “Rubber Sports Ball
Manufacturing,” and Rule 341, “Metal
Casting,” are being proposed for
approval under section 110(k)(3) of the
CAA as meeting the requirements of
section 110(a) and Part D.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,

and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Regulatory Process

Under the Regulatory Flexibility Act,
5 U.S.C. Section 600 et seq., EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under sections 110 and
301 and subchapter I, part D of the CAA
do not create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP-approval does
not impose any new requirements, it
does not have a significant impact on
any small entities affected. Moreover,
due to the nature of the Federal-state
relationship under the CAA, preparation
of a regulatory flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of state action.
The CAA forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. E.P.A., 427
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C.
7410(a)(2).

Unfunded Mandates

Under Sections 202, 203, and 205 of
the Unfunded Mandates Reform Act of
1995 (“Unfunded Mandates Act”),
signed into law on March 22, 1995, EPA
must undertake various actions in
association with proposed or final rules
that include a Federal mandate that may
result in estimated costs of $100 million
or more to the private sector, or to State,
local, or tribal governments in the
aggregate.

Through submission of this state
implementation plan or plan revision,
the State and any affected local or tribal
governments have elected to adopt the
program provided for under Section
182(b)(2)(C) of the Clean Air Act. These
rules may bind State, local and tribal
governments to perform certain actions
and also require the private sector to
perform certain duties. To the extent
that the rules being proposed for
approval by this action would impose
no new requirements; such sources are
already subject to these regulations
under State law. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action. EPA has also
determined that this proposed or action
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does not include a mandate that may
result in estimated costs of $100 million
or more to State, local, or tribal
governments in the aggregate or to the
private sector.

The OMB has exempted this action
from review under Executive Order
12866.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compound.

Authority: 42 U.S.C. 7401-7671q.

Dated: July 10, 1995.

Felicia Marcus,

Regional Administrator.

[FR Doc. 95-18371 Filed 7-25-95; 8:45 am]
BILLING CODE 6560-50-W

40 CFR Part 180
[PP 3F2792/P622; FRL—4966-2]
RIN 2070-AC18

Pesticide Tolerance for Pendimethalin

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to establish
tolerances for the combined residues of
the herbicide pendimethalin (N-(1-
ethylpropyl)-3,4-dimethyl-2,6-
dinitrobenzenamine) and its metabolite
4-[(2-ethylpropyl)amino]-2-methyl-3,5-
dinitrobenzyl alcohol in or on the raw
agricultural commodities pea pods,
shelled peas, pea vines, and peas plus
pods each at 0.1 part per million (ppm).
The American Cyanamid Co. requested
this proposed regulation to establish a
maximum permissible level for residues
of the herbicide in a petition submitted
under the Federal Food, Drug and
Cosmetic Act (FFDCA).

DATES: Comments, identified by the
document control number [PP 3F2792/
P622], must be received on or before
August 25, 1995.

ADDRESSES: By mail, submit written
comments to: Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
comments to: Rm. 1132, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA
22202. Information submitted as a
comment concerning this document
may be claimed confidential by marking
any part or all of that information as

“Confidential Business Information”
(CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice. All written
comments will be available for public
inspection in Rm. 1132 at the address
given above, from 8 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays.

Comments and data may also be
submitted electronically by sending
electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Electronic
comments must be submitted as an
ASCII file avoiding the use of special
characters and any form of encryption.
Comments and data will also be
accepted on disks in WordPerfect in 5.1
file format or ASCII file format. All
comments and data in electronic form
must be identified by the docket number
[PP 3F2792/P622]. No Confidential
Business Information (CBI) should be
submitted through e-mail. Electronic
comments on this proposed rule may be
filed online at many Federal Depository
Libraries. Additional information on
electronic submissions can be found
below in this document.

FOR FURTHER INFORMATION CONTACT: By
mail: Robert Taylor, Product Manager
(PM) 25, Registration Division (7505C),
Office of Pesticide Programs,
Environmental Protection Agency, 401
M St. SW., Washington, DC 20460.
Office location and telephone number:
Rm. 241, CM #2, 1921 Jefferson Davis
Hwy., Arlington, VA 22202, (703)-305-
6800; e-mail:
taylor.robert@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA
issued a notice, published in the
Federal Register of January 1, 1983 (48
FR 1350), which announced that
American Cyanamid Co. had submitted
pesticide petition (PP) 3F2792 to EPA
requesting that the Administrator,
pursuant to section 408(d) of the Federal
Food, Drug, and Cosmetic Act (FFDCA),
21 U.S.C. 346a(d), amend 40 CFR
180.361 by establishing a tolerance for
the combined residues of the herbicide
pendimethalin, in or on the raw
agricultural commodities pea pods,
shelled peas, pea vines, and peas plus
pods each at 0.1 part per million (ppm).
There were no comments or requests for
referral to an advisory committee
received in response to the notice of
filing.

The petitioner subsequently amended
the petition and proposed to establish a

tolerance for the combined residues of
pendimethalin and its metabolite in or
on the raw agricultural commodities of
the legume vegetables (succulent or
dried) group at 0.1 ppm and in or on the
foliage of legume vegetables group at 0.1
ppm. The petition was later revised to
propose tolerances for the combined
residues of pendimethalin and its
metabolite in or on peas (except field
peas) pursuant to 40 CFR 180.1(h).

The scientific data submitted in the
petition and other relevant material
have been evaluated. The toxicological
data considered in support of the
proposed tolerance include:

1. Results of acute oral, dermal and
inhalation studies, primary eye
irritation studies, and primary dermal
irritation and sensitization studies
placing technical-grade pendimethalin
in Toxicity Category IlI.

2. A subchronic feeding study with
rats fed dosages of 0, 10, 50, or 500
milligrams/kilogram/day (mg/kg/day)
with no-observable-effect level (NOEL)
of 50 mg/kg/day based on decreased
hematocrit and hemoglobin levels in
males, decreased body weight gain and
food consumption, and hypertrophy of
the liver accompanied by increased liver
weights at 500 mg/kg/day.

3. A chronic feeding study in dogs fed
dosages of 0, 12.5, 50, or 200 mg/kg/day
with a NOEL of 12.5 mg/kg/day based
on an increase in serum alkaline
phosphatase and increased liver weights
and hepatic lesions at 50 mg/kg/day.

4. A chronic feeding/carcinogenicity
study in rats fed dosages of 0, 5, 25, or
50 mg/kg/day with a statistically
significant increased trend and pairwise
comparison between the high-dosed
group and the control for thyroid
follicular cell adenomas in male and
female rats. The systemic NOEL is 5 mg/
kg/day based on pigmentation of thyroid
follicular cells in males and females.

5. A carcinogenicity study in male
mice fed dosages of 0, 12.3, 62.3, or
622.1 mg/kg/day or female mice fed
dosages of 0, 15.6, 783, or 806.9 mg/kg/
day with no carcinogenic effects
observed under the conditions of the
study up to 622.1 mg/kg/day (highest
dose tested [HDT]) in male mice or up
to 806.9 mg/kg/day (HDT) in female
mice.

6. A developmental toxicity study
with rats fed dosages of 0, 125, 250, or
500 mg/kg/day with a developmental
NOEL greater than 500 mg/kg/day
(HDT) and a maternal NOEL greater
than 500 mg/kg/day (HDT).

7. A developmental toxicity study
with rabbits fed dosages of 0, 15, 30, or
60 mg/kg/day with a maternal and
developmental NOEL greater than 60
mg/kg/day (HDT).
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8. A two-generation reproduction
study with rats fed dosages of 0, 34, 172,
or 346 mg/kg/day (males) and 0, 43, 216,
or 436 mg/kg/day (females) with a
reproductive NOEL of 43 mg/kg/day
based on a decrease in pup weight at
216 mg/kg/day. The parental NOEL is
34 mg/kg/day based on decreased body
weight and food consumption at 172
mg/kg/day.

9. Mutagenicity data included assays
with Salmonella typhimurium (positive
in strains TA 1538 and TA 98 with
metabolic activation); an in vitro
cytogenetics-CHO assay (negative up to
25 ug/plate without metabolic activation
and 100 ug/mL with activation); and an
unscheduled DNA synthesis (negative
between 30 and 3,000 ug/well). A
micronucleus assay in mice was
negative at 625 and 1,250 mg/kg.

The Health Effects Division
Carcinogenicity Peer Review Committee
(PRC) evaluated the toxicology data for
carcinogenic potential. The PRC
classified pendimethalin as a Group C-
possible human carcinogen and
recommended that for quantification of
human risk, the Reference Dose (RfD)
approach should be used. This decision
was based on statistically significant
increased trend and pairwise
comparison between the high-dose
group and controls for thyroid follicular
cell adenomas in male and female rats.
This study was conducted using
adequate doses for the determination of
carcinogenic activity. Pendimethalin
induces gene mutations, but not
aberrations or DNA damage/repair,
based on acceptable studies.
Structurally related compounds showed
evidence of tumorigenic activity.

Based on the NOEL of 12.5 mg/kg/day
(2-year dog-feeding study) and an
uncertainty factor of 300, the RfD
(reference dose) for pendimethalin is
calculated to be 0.04 mg/kg/body weigh/
day (bwt). The theoretical maximum
residue contribution (TMRC) is 3.11 X
10-4 mg/kg bwt/day for existing
tolerances for the overall U.S.
population. The current action will
increase the TMRC by 1.8 X 10-5 mg/kg
bwt/day or 0.04 percent of the RfD. This
tolerance and previously established
tolerances utilize 0.8 percent of the RfD.
The subgroup most highly exposed,
children ages 1 through 6, has a TMRC
from published and proposed uses of
7.2 X 104 mg/kg bwt/day or 1.8 percent
of the RfD, assuming that residue levels
are at the established tolerances and 100
percent of the crop is treated.

There are no desirable data lacking
and no pending regulations against the
continuing registration of this chemical.
The chronic dietary risk from this
chemical appears to be minimal,

particularly since none of the U.S.
population subgroups has an exposure
greater than 2 percent of the RfD.

The nature of the residues in plants
and animals is adequately understood,
and adequate analytical methodology
(GLC using a 63Ni electron capture
detector) is available for enforcement
and has been published in the Pesticide
Analytical Method (PAM), Method I.
There is no expectation that secondary
residues will occur in meat, milk,
poultry, or eggs from this use.

Based on the information and data
considered, the Agency has determined
that the tolerance established by
amending 40 CFR part 180 would
protect the public health. The pesticide
is considered useful for the purpose for
which it is intended. Therefore, it is
proposed that the tolerance be
established as set forth below.

Any person who has registered or
submitted an application for registration
of a pesticide, under the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA) as amended, which
contains any of the ingredients listed
herein, may request within 30 days after
publication of this document in the
Federal Register that this rulemaking
proposal be referred to an Advisory
Committee in accordance with section
408(e) of the FFDCA.

Interested persons are invited to
submit written comments on the
proposed regulation. Comments must
bear a notation indicating the document
control number, [PP 3F2792/P622]. All
written comments filed in response to
this petition will be available in the
Public Response and Program Resources
Branch, at the address given above from
8 a.m. to 4:30 p.m., Monday through
Friday, except legal holidays.

A record has been established for this
rulemaking under docket number [PP
3F2792/P622] (including comments and
data submitted electronically as
described below). A public version of
this record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 1132 of the Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, Crystal Mall #2,
1921 Jefferson Davis Highway,
Arlington, VA.

Electronic comments can be sent

directly to EPA at:
opp-Docket@epamail.epa.gov

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer all comments received
electronically into printed, paper form
as they are received and will place the
paper copies in the official rulemaking
record which will also include all
comments submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in “ADDRESSES” at the beginning of
this document.

Under Executive Order 12866 (58 FR
51735, Oct. 4, 1993), the Agency must
determine whether the regulatory action
is “significant’”” and therefore subject to
all the requirements of the Executive
Order (i.e., Regulatory Impact Analysis,
review by the Office of Management and
Budget (OMB)). Under section 3(f), the
order defines “‘significant” as those
actions likely to lead to a rule (1) having
an annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local or tribal
governments or communities (also
known as ““economically significant™);
(2) creating serious inconsistency or
otherwise interfering with an action
taken or planned by another agency; (3)
materially altering the budgetary
impacts of entitlement, grants, user fees,
or loan programs; or (4) raising novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of this
Executive Order, EPA has determined
that this rule is not ““significant” and is
therefore not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
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and pests, Reporting and recordkeeping
requirements.

Dated: July 10, 1995.

Peter Caulkins,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, it is proposed that 40 CFR
part 180 be amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2.1n §180.361, paragraph (a) is
amended in the table therein by adding
and alphabetically inserting the
following commodity, to read as
follows:

§180.361 Pendimethalin; tolerances for
residues.

(a) * * *
Commodity P;ritlﬁopner
* * * * *
Peas (except field peas) ........... 0.1
* * * * *

* * * * *

[FR Doc. 95-18001 Filed 7-25-95; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 300
[FRL-5263-5]

Notice of Intent To Delete Stewco,
Incorporated Superfund Site Waskom,
Harrison County, Texas; National Oil
and Hazardous Substances Pollution
Contingency Plan; National Priorities
List

AGENCY: Environmental Protection
Agency.

ACTION: Notice of intent to delete the
Stewco, Incorporated Superfund Site
from the National Priorities List:
Request for comments.

SUMMARY: The Environmental Protection
Agency (EPA) Region 6 announces its
intent to delete the Stewco,
Incorporated Superfund site from the
National Priorities List (NPL) and
requests public comment on this action.
The NPL constitutes Appendix B of 40
CFR part 300 which is the National Oil
and Hazardous Substances Pollution
Contingency Plan (NCP), which EPA
promulgated pursuant to Section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability

Act (CERCLA), as amended. EPA and
the State of Texas (Texas Natural
Resource Conservation Commission)
have determined that all appropriate
actions under CERCLA have been
implemented and that no further
cleanup is appropriate. Moreover, EPA
and the State have determined that
response activities conducted at the site
to date have been protective of public
health, welfare, and the environment.

DATES: Comments concerning this site
may be submitted on or before August
25, 1995.

ADDRESSES: Comments may be mailed
to: Mr. Donn Walters, Community
Relations Coordinator, U.S. EPA, Region
6 (6H—MC), 1445 Ross Avenue, Dallas,
Texas 75202-2733, (214) 665-6483 or
1-800-533-3508.

Comprehensive information on this
site is available through the EPA Region
6 public docket, which is located at
EPA’s Region 6 library office and is
available for viewing from 8:00 a.m. to
4:30 p.m., Monday through Friday,
excluding Federal holidays. The office
address is: U. S. EPA, Region 6, Library,
12th Floor, 1445 Ross Avenue, Dallas,
Texas 75202, (214) 665-6424 or 665—
6427.

Background information from the
Regional public docket is available for
viewing at the Stewco, Incorporated
Superfund site information repositories
located at:

Environmental Protection Agency,
Library, 12th Floor, 1445 Ross
Avenue, Dallas, Texas 75202

Texas Natural Resource Conservation
Commission, 12118 North IH-35,
Building D, Room 190, Austin, Texas
78753, (512) 239-2920

Waskom City Hall, 304 Texas Avenue,
Waskom, Texas 75692, (903) 687—
2694

FOR FURTHER INFORMATION CONTACT: Mr.

Donald H. Williams, Chief, Oklahoma/

Texas Remedial Section (6H-SR), U.S.

Environmental Protection Agency,

Region 6, 1445 Ross Avenue, Dallas,

Texas 75202-2733, (214) 665-2197.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Introduction

Il. NPL Deletion Criteria

I11. Deletion Procedures

IV. History and Basis for Intended Site
Deletion

l. Introduction

The U.S. Environmental Protection
Agency (EPA) Region 6 announces its
intent to delete the Stewco,
Incorporated Superfund site, Waskom,
Harrison County, Texas, from the
National Priorities List (NPL), which

constitutes Appendix B of the National
Oil and Hazardous Substances Pollution
Contingency Plan, 40 CFR Part 300
(NCP), and requests comments on the
proposed deletion. The EPA identifies
sites that appear to present a significant
risk to public health, welfare, or the
environment, and maintains the NPL as
the list of those sites. Sites on the NPL
may be the subject of remedial actions
financed by the Hazardous Substance
Superfund Response Trust Fund (Fund).
Pursuant to 300.425(¢)(3) of the NCP,
any site deleted from the NPL remains
eligible for Fund-financed remedial
actions if conditions at the site warrant
such action.

The EPA will accept comments
concerning this proposal for thirty (30)
days after publication of this notice in
the Federal Register.

Section Il of this notice explains the
criteria for deleting sites from the NPL.
Section Ill discusses procedures that
EPA is using for this action. Section IV
discusses the history of this site and
explains how the site meets the deletion
criteria.

1. NPL Deletion Criteria

The NCP establishes the criteria that
the Agency uses to delete sites from the
NPL. In accordance with 40 CFR
300.425(e)(1), sites may be deleted from
or recategorized on the NPL where no
further response is appropriate. In
making a determination to delete a
release from the NPL, EPA shall
consider, in consultation with the State,
whether any of the following criteria
have been met:

(1) Responsible parties or other
persons have implemented all
appropriate response actions required,;
or

(2) All appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

(3) The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, taking of
remedial measures is not appropriate.

Prior to deciding to delete a site from
the NPL, EPA must determine that the
remedy, or existing site conditions at
sites where no action is required, is
protective of public health, welfare, and
the environment.

Deletion of a site from the NPL does
not preclude eligibility for subsequent
Fund-financed actions if future site
conditions warrant such actions.
Section 300.425(e)(3) of the NCP states
that Fund-financed actions may be
taken at sites that have been deleted
from the NPL.
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I11. Deletion Procedures

Upon determination that at least one
of the criteria described in Section
300.425(e)(1) has been met, EPA may
formally begin deletion procedures. The
following procedures were used for the
intended deletion of this site:

(1) EPA Region 6 has recommended
deletion and has prepared the relevant
documents.

(2) The State of Texas has concurred
with the deletion decision.

(3) Concurrent with this National
Notice of Intent to Delete, a notice will
be published in local newspapers and
shall be distributed to appropriate
federal, state, and local officials, and
other interested parties. This local
notice also announces a thirty (30) day
public comment period on the deletion
package.

(4) The Region has made all relevant
documents available in the Regional
Office and local site and State of Texas
information repositories.

These procedures have been
completed for the Stewco, Incorporated
site. This Federal Register notice, and a
concurrent notice in the local
newspaper in the vicinity of the site,
announce the initiation of a 30-day
public comment period and the
availability of the Notice of Intent to
Delete. The public is asked to comment
on EPA’s intention to delete the site
from the NPL; all critical documents
needed to evaluate EPA’s decision are
included in the information repository
and deletion docket.

Upon completion of the 30-day public
comment period, the EPA Regional
Office will evaluate these comments
before the final decision to delete. If
necessary, the Region will prepare a
Responsiveness Summary, to address
those concerns raised by the comments
received during the public comment
period. The Responsiveness Summary
will be made available to the public at
the information repositories. Members
of the public are welcome to contact the
EPA Regional Office to obtain a copy of
the Responsiveness Summary, when
available. If EPA still determines that
deletion from the NPL is appropriate
after receiving public comments, a final
notice of deletion will be published in
the Federal Register. However, it is not
until a notice of deletion is published in
the Federal Register that the site would
be actually deleted.

IV. History and Basis for Intended Site
Deletion

The following summary provides the
Agency’s rationale for deleting the
Stewco, Incorporated (Stewco)
Superfund site from the NPL.

The Stewco Superfund site is located
in Waskom, Harrison County, Texas,
near the Texas/Louisiana State line. The
site consists of ponds at two locations
approximately one mile apart. Location
#1 is a one-half acre plot located on
Texas Highway 9, approximately one-
half mile south of Interstate Highway
20. Location #2 is on the eastbound
access road of Interstate 20, one mile
west of Highway 9. Petroleum storage
facilities are located directly north of
the Stewco site. Land use south of the
site is residential. Land east of the site
is undeveloped at the present time.

The Stewco site was operated as a
truck-tank washing facility from 1972 to
1983. Wastewater was generated from
high pressure washing and steam
cleaning tank trucks used to haul glue,
gasoline, diesel and jet fuel, and
creosote. Wastewater and tank residues
were disposed of in two ponds at
Location #1. Excess wastewater was
trucked to a pond at Location #2 for
disposal.

In August 1976, Corbett Transport,
Inc., the predecessor to Stewco,
obtained state permits for the disposal
of wastewater from the truck washing
operation. Field inspections conducted
by the Texas Natural Resource
Conservation Commission (TNRCC),
formerly the Texas Department of Water
Resources, indicated numerous
violations of the Stewco permit
requirements. These violations included
unauthorized surface water discharges
at Location #1, ground water
contamination, and inadequate
operation of the wastewater
neutralization facility. After the site was
abandoned in 1983, the ponds at
Location #1 filled with rain water,
eventually overtopping the dike around
the ponds. This created a serious threat
of the dikes collapsing, which would
result in a substantial release of
hazardous substances to surrounding
businesses and one residence.

As a result of this threat, the EPA
Region 6 Emergency Response Branch
conducted a removal action in April
1984. A detailed account of this action
is available in the EPA On-Scene
Coordinator’s **After Action Report”
(May 1985).

Soil and ground water analytical data
collected prior to and during the 1984
removal action was used to propose the
site for inclusion on the NPL in June
1984. Although Location #1 had
undergone an immediate removal
action, the ranking was performed as if
the removal never occurred. Inclusion of
the site on the NPL was based on the
potential for site contaminants to
migrate to the Wilcox aquifer, the
drinking water supply for the city of

Waskom. Several private wells were
also located within a one-half mile
radius of the site. At the time of the
ranking, constituents of concern were
polynuclear aromatic hydrocarbons,
phthalates, DDT, and aromatic solvents.

Field investigations conducted by
EPA from 1983 through 1988 showed
organic contamination in soil, ground
water, surface water, and pond
sediments onsite. In 1988, EPA
conducted a remedial investigation (RI)
to determine the extent and magnitude
of any risks posed by contaminants at
the site and concluded that several
contaminants detected during the Rl are
not attributable to the Stewco site.
Benzene and xylene, found in soils in
1988, were not found in soil samples
taken in 1983 and 1984 on the Stewco
property at Location #1. However, these
compounds were documented in reports
of soil samples taken from
petrochemical facilities directly north of
Stewco. Background concentrations of
polynuclear aromatic hydrocarbons
(PAH’s) detected were higher than
concentrations in soil samples taken
onsite.

The highest concentrations of benzene
and 1,2-dichloroethane in the ground
water were found in wells placed
perpendicular to the gradient across the
site. Benzene was also documented in
monitoring wells located east and
southeast of Stewco, areas unaffected by
the Stewco operation. Any release of
contaminants of concern from the
Stewco site would be detected in
monitoring wells located immediately
downgradient of Location #1. Because
contamination was not detected in these
wells, EPA does not believe that the
Stewco site is the source of
contamination of the shallow ground
water at Location #1. No contaminants
of concern were detected in any of the
residential wells sampled during the RI,
indicating that area water supplies have
not been impacted by the Stewco site.

At Location #2, benzene and xylene
were detected in a shallow monitoring
well upgradient of the pond. Xylene was
also detected in a shallow monitoring
well installed perpendicular to the
ground water gradient. However, these
chemicals were not found in either the
shallow or the deep monitoring wells
installed downgradient of Location #2.
EPA would expect to detect
contamination in downgradient wells if
the pond was a source of contamination.

The 1988 remedial investigation and
risk assessment were designed to assess
the completeness of the 1984 removal
action. Sampling undertaken during the
RI indicated that the average excess
cancer risk for a resident onsite at
Location #1 was reduced to 2 in



Federal Register / Vol.

60, No. 143 / Wednesday, July 26,

1995 / Proposed Rules

38299

1,000,000 by the removal action. The
non-cancer risk (Hazard Index) was
reduced to less than 1.0. Non-
carcinogenic health effects are not
expected at sites with a Hazard Index
less than 1.0. These risk levels are
consistent with EPA’s remedial goal of
1in 10,000 to 1 in 1,000,000 excess
lifetime cancer incidents and a Hazard
Index of 1.0 or less. Based on this
reduction in risk at Location #1, EPA
determined that no further remedial
activities were necessary to address soil
contamination at Location #1.

The excess lifetime cancer risk
associated with the maximum
concentration of benzene found in the
ground water at Location #2 was
calculated to be 2 in 100,000 in the 1988
RI. This calculation was made assuming
that the ground water was developed as
a drinking water supply. Because this
risk is well within the target risk range
for Superfund remedial actions of 1 in
10,000 to 1 in 1,000,000, EPA
determined that no remedial action is
necessary to address ground water
contamination at Location #2.

EPA activities to address the
contamination at the Stewco site during
the 1984 removal action consisted of
removing the source of the
contamination from the site.
Approximately 400,000 gallons of liquid
wastes were pumped from Location #1,
treated by activated carbon adsorption,
and discharged to a storm water runoff
drain adjacent to the site. In addition,
approximately 5,500 cubic yards of
sludges were excavated from these
lagoons, stabilized, and shipped offsite
for disposal in a hazardous waste
landfill permitted under the Resource
Conservation and Recovery Act (RCRA).
Finally, the lagoon area was backfilled
with clean soil, covered with a 10-mil
thick synthetic liner and one foot of
compacted clay, graded, and re-seeded
with grass.

No removal activities were considered
necessary at Location #2 since
contaminant concentrations did not
pose a risk and no evidence of dike
failure or pond liquids spilling over the
dike was found.

The Agency for Toxic Substances and
Disease Registry was consulted and
supports these conclusions.

Data generated during the 1988 RI
indicated that the removal action
conducted in 1984 adequately
addressed any actual or potential threats
posed by the Stewco site. A comment
period for public input on the proposed
No Further Action decision for Stewco
began on July 25, 1988, and closed on
August 23, 1988. EPA met with the
Mayor of Waskom, Texas, and editors of
the local newspaper to discuss the plan

on August 4, 1988. On September 16,
1988, a Record of Decision, selecting the
final remedy for the Stewco site, was
signed by the Region 6 Regional
Administrator. Specifically, the selected
remedy included:

1. Closure of existing monitoring
wells, if not needed for future offsite
investigations;

2. Further investigation of the nearby
petroleum storage facilities (Mobil and
Texaco) to assess any contribution to
existing ground water contamination;

3. Deletion of the site from the NPL
if EPA determines that offsite sources,
and not the Stewco site, are contributing
to ground water contamination.

While investigations conducted in
1986 at petroleum storage facilities
adjacent to Stewco detected benzene
contamination offsite, EPA requested, as
part of the 1988 Record of Decision, that
TNRCC conduct an investigation of
these facilities under RCRA. The
purpose of this investigation, conducted
by the Mobil Oil Corporation in
compliance with guidelines set by
TNRCC, was to confirm that ground
water contamination in the area was, in
fact, not attributable to Stewco. Data
submitted in a report written by
Applied Earth Sciences for Mobil
(December 10, 1990), indicate that a
hydrocarbon plume is migrating from a
storage facility north of Mobil, across a
portion of the Mobil property and the
Stewco property. Benzene
concentrations were reported in
monitoring wells north of the Mobil
property ranging from 9,700 ug/l to
27,000 ug/l and from 180 ug/I to 300 ug/
| south of the property. EPA believes
that this report demonstrates
sufficiently that ground water
contamination found during the Stewco
Rl is not attributable to the Stewco site.

No operation and maintenance
activities are required at the Stewco site.
The five-year review requirements of
Section 121 (c) of the Superfund
Amendments and Reauthorization Act
of 1986 are not applicable, since
contaminants attributable to Stewco are
at concentrations that allow for
unlimited use and unrestricted access.

EPA’s removal action addressed
volatile (benzene, toluene, and xylene)
and semi-volatile (polynuclear aromatic
hydrocarbons) contamination found at
the Stewco site. Soil and ground water
sampling conducted during the 1984
removal action and the 1988 remedial
investigation confirm that contaminants
attributable to Stewco do not remain
onsite in concentrations that would
pose an excess risk beyond EPA'’s target
risk range, as set in the NCP. Therefore,
EPA’s removal action and No Further
Action Record of Decision are protective

of human health and the environment.
The State of Texas has concurred with
the Record of Decision.

The documentation supporting the
Record of Decision and this deletion
notice is included in the Administrative
Record and files for the Stewco site. A
bibliography of documents supporting
this deletion notice is attached.

EPA, with concurrence of the State of
Texas, has determined that all
appropriate Fund-financed responses
under CERCLA at the Stewco Superfund
site have been completed, and that no
further cleanup by responsible parties is
appropriate. Moreover, EPA and the
State of Texas have determined that
remedial actions conducted at the site to
date have been protective of public
health, welfare, and the environment.

Dated: June 29, 1995.
Myron O. Knudson,
Acting Regional Administrator.
[FR Doc. 95-18256 Filed 7-25-95; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67
[Docket No. FEMA—-7145]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management agency (FEMA).

ACTION: Proposed rule.

SUMMARY: Technical information or
comments are requested on the
proposed base (1% annual chance) flood
elevations and proposed base flood
elevation modifications for the
communities listed below. The base
flood elevations and modified base
flood elevations are the basis for the
floodplain management measures that
the community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The comment period is ninety
(90) days following the second
publication of this proposed rule in a
newspaper of local circulation in each
community.

ADDRESSES: The proposed base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
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Michael K. Buckley, P.E., Chief, Hazard
Identification Branch, Mitigation
Directorate, 500 C Street, SW,
Washington, DC 20472, (202) 646-2756.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
proposes to make determinations of base
flood elevations and modified base
flood elevations for each community
listed below, in accordance with Section
110 of the Flood Disaster Protection Act
of 1973, 42 U.S.C. 4104, and 44 CFR
67.4(a).

These proposed base flood and
modified base flood elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
meet the floodplain management

requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

National Environmental Policy Act.
This proposed rule is categorically
excluded from the requirements of 44
CFR Part 10, Environmental
Consideration. No environmental
impact assessment has been prepared.

Regulatory Flexibility Act. The
Associate Director, Mitigation
Directorate, certifies that this proposed
rule is exempt from the requirements of
the Regulatory Flexibility Act because
proposed or modified base flood
elevations are required by the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4104, and are required to
establish and maintain community
eligibility in the NFIP. No regulatory
flexibility analysis has been prepared.

Regulatory Classification. This
proposed rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism.
This proposed rule involves no policies
that have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform. This proposed rule meets the
applicable standards of Section 2(b)(2)
of Executive Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR Part 67 is
proposed to be amended as follows:

PART 67—[AMENDED)]

1. The authority citation for Part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.4 [Amended]

2. The tables published under the
authority of §67.4 are proposed to be
amended as follows:

#Depth in feet above
ground. *Elevation in feet.
State City/town/county Source of flooding Location (NGVD)
Existing Modified
California ............... Grande Terrace Santa Ana River ............... At Atchison, Topeka, and Santa Fe Rail- None *913
(City), San road Bridge.
Bernardino Coun-
ty.
Approximately 200 feet upstream of Atch- None *920
ison, Topeka, and Santa Fe Railroad
Bridge.
Approximately 50 feet upstream of South- None *922
ern Pacific Railroad Bridge.

Maps are available at City Hall, City of Grande Terrace, 22795 Barton Road, Grande Terrace, California.

Send comments to The Honorable Byron Matteson, Mayor, City of Grande Terrace, 22795 Barton Road, Grande Terrace, California 92313.

California ............... Loma Linda (City),
San Bernardino

County.

San Timoteo Creek ...........

fornia Street.

Approximately 1,222 feet upstream of

California Street.

Approximately 400 feet upstream of Cali-

None *1,210

None *1,222

Maps are available at City Hall, City of Loma Linda, 25541 Barton Road, Loma Linda, California.

Send comments to The Honorable Robert Christman, Mayor, City of Loma Linda, City Hall, 25541 Barton Road, Loma Linda, California

92354
California ............... Ban Bernardino San Timoteo Wash A ....... At HUNES LANe ...oooeiiiiiiieeiie e None *994
(City), San
Bernardino Coun-
ty.
At Waterman AVENUE .......ccccovvvvvviveeennnnnns None *1,018
At divergence from San Timoteo Creek None *1,038
(approximately at Artesia Street).
Warn Creek .....cccccoevveenen. Approximately 700 feet upstream of Ster- None *1,110
ling Avenue.
Approximately 1,000 feet upstream of None *1,112
Sterling Avenue.
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#Depth in feet above
ground. *Elevation in feet.
State City/town/county Source of flooding Location (NGVD)

Existing Modified

Maps are available at City Hall, City of City of San Bernardino, 300 North D Street, San Bernardino, California.

Send comments to The Honorable Tom Minor, Mayor, City of San Bernardino, City Hall, 300 North D Street, San Bernardino, California
92418.

California ............... San Bernardino Little Sand Creek .............. Just upstream of North Sterling Avenue .. None *1,272
County, (Unincor-
porated Areas).
20 feet upstream of East Lynwood Ave- None *1,292
nue.
Reche Canyon Channel ... | Approximately 2,100 feet upstream of *1,084 *1,078
Barton Road.
At Pepper Tree Lane ..........ccccoecueee *1,155 *1,156
50 feet downstream of Fern Street *1,223 *1,210
140 feet upstream of Mobile Home Road *1,253 *1,246
300 feet upstream of Mobile Home Road *1,258 #3
Approximately 325 feet upstream of *1,297 #3
Tidewell Driveway.
Approximately 500 feet upstream of *1,310 *1,304
Tidewell Driveway.
At San Bernardino County Boundary ....... *1,330 *1,330
Santa Ana River ............... Approximately 600 feet downstream of La None *908
Cadena Drive.
At Atchison, Topeka, and Santa Fe Rail- None *913
road Bridge.
Twentynine Palms Chan- Approximately 400 feet downstream of None *1,725
nel. Bullion Mountain Road.
Approximately 200 feet upstream of Bul- None *1,728
lion Mountain Road.
Alluvial Fan Flooding:
Basin 1 .....cccoovviiiiiiiiienn, 300 feet southeast of intersection of Base None #1
Line Road and Encelia Avenue.
Basin 2 (Smoke Tree 100 feet south of Base Line Road along None #1
Wash). Smoke Tree Wash.
Basin 3 ... 1,400 feet south of intersection of Foothill None #1
Drive and Springs Road.
Basin 5 (Joshua Mountain | 100 feet southwest of intersection of None #1
Wash). Base Line Road and Adobe Road.
Basins 6 and 7 .........c.c...... 1,500 feet south of intersection of Rocky None #1
Road and Desert Knoll Avenue.
Basins 8 through 11 ......... 2,000 feet south and 200 feet west of the None #1
intersection of Rocky Road and Utah
Trail.
Maps are available for inspection at San Bernardino County Department of Public Works, 385 North Arrowhead Avenue, San Bernardino,

California.

Send comments to The Honorable James Hlawek, San Bernardino County Administrative Officer, County Government Center, 385 North Ar-
rowhead Avenue, Fifth Floor, San Bernardino, California 92415-0110.

California ............... Victorville (City), Mojave River ..o 200 feet downstream of Unnamed Wash . *2,639 *2,640
San Bernardino
County.

Maps are available for inspection at City Hall, City of Victorville, 14343 Civic Drive, Victorville, California
Send comments to The Honorable Terry Caldwell, Mayor, City of Victorville, P.O. Box 5001, Victorville, California 92393-5001.

Ooregon ......ccceeveene Gresham (City), Kelly Creek .....ccccovvrueennn At upstream end of culvert at Kane Road None *303
Multhomah
County.
Approximately 1,296 feet above down- None *319
stream end of culvert at Kane Road.
At downstream end of culvert at Division None *335
Street.

Maps are available for inspection at the City of Gresham, 1333 Northwest Eastman Parkway, Gresham, Oregon.
Send comments to The Honorable Gussie McRobert, Mayor, City of Gresham, 1333 Northwest Eastman Parkway, Gresham, Oregon 97030.

TeXas .cccccovveeernennn. Baytown (City), Cedar Bayou ........ccccocueee. At the power plant across Cedar Bayou *14 *12
Chambers and from Cedar Bayou Junior High School.
Harris Counties.
At Milam Bend .........cccocoiiiiiiiie *17 *15
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#Depth in feet

above

ground. *Elevation in feet.

State City/town/county Source of flooding Location (NGVD)
Existing Modified
At Southern Pacific Railroad Bridge south *23 *20
of Eldon.
Just south of Interstate Highway 10 ......... *25 *22
Horsepen Bayou ............... At confluence with Cedar Bayou .............. *19 *17
Approximately 500 feet east of State *19 *17
Highway 146.
Maps are available for inspection at City Hall, City of Baytown, 2401 Market Street, Baytown, Texas.
Send comments to The Honorable Pete Alfaro, Mayor, City of Baytown, City Hall, 2401 Market Street, Baytown, Texas 77522.
Texas ....cccceevenenenn Bexar County Cibolo Creek ........ccceeeunene Approximately 400 feet upstream of con- None *525
(Unicorporated fluence of Martinez Creek.
Areas).
Approximately 900 feet downstream of *648 *646
Weir Road.
Approximately 200 feet upstream of Mis- *788 *786
souri and Pacific Railroad.
Approximately 21,000 feet upstream of *839 *840
Missouri and Pacific Railroad.
Approximately 6,000 feet downstream of *877 *880
confluence of Clear Springs Fork.
Approximately 14,800 feet downstream of *929 *930
FM 1863 (downstream crossing).
Just downstream of FM 1863 (upstream *961 *965
crossing).
Just upstream of Smithson Valley Road .. *1,013 *1,017
Just downstream of U.S. Route 281 *1,061 *1,061
(northbound lanes).
Just downstream of Blanco Road ............. None *1,130
Approximately 300 feet downstream of *1,247 *1,254
Ralph Fair Road.
Balcones Creek ................ Approximately 200 feet upstream of con- *1,270 *1,274
fluence with Cibolo Creek.
Approximately 3,200 feet upstream of *1,278 *1,278
confluence with Cibolo Creek.
West Salitrillo Creek ......... Just upstream of FM 1516 ..........cccceeenee *646 *647
Just upstream of Martinez Creek Dam None *740
No. 4.
Approximately 150 feet downstream of None *801
Miller Road.
East Salitrillo Creek .......... At confluence of East Branch of Salitrillo *673 *670
Creek.
Just upstream of Southern Pacific Rail- *691 *695
road.
Approximately 2,525 feet upstream of *733 *736
confluence of East Fork of Salitrillo
Creek.
East Branch of Salitrillo Approximately 650 feet upstream of con- None *672
Creek. fluence with East Salitrillo Creek.

Maps are available for inspection at the Bexar County Public Works Department, Vista Verde Building, Suite 420, 233 North Pecos Street,
San Antonio, Texas.

Send comments to The Honorable Cyndi Krier, Bexas County Judge, Bexar County Courthouse, 100 Dolorosa, San Antonio, Texas 78205.

Converse (City),
Bexar County.

Drain No. 10 ...........

West Salitrillo Creek

East Salitrillo Creek

At confluence with West Salitrillo Creek ...

Just downstream of Miller Road ...............

Approximately 150 feet upstream of FM
1516.

Approximately 500 feet downstream of
Southern Pacific Railroad.

Just upstream of Kitty Hawk Road ...........

Approximately 450 feet downstream of
Miller Road.

Approximately 1,500 feet upstream of
confluence with Salitrillo Creek.

Approximately 250 feet upstream of
Schaefer Road.

Approximately 100 feet upstream of FM
78.

None

None
*647

*692

None
None

*628

*650

*682

*795

*797
*649

*700

*T71
*797

*629

*651

*683
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#Depth in feet

above

ground. *Elevation in feet.

State City/town/county Source of flooding Location (NGVD)
Existing Modified
Approximately 350 feet downstream of *758 *761
Martinez Creek Dam No. 5.
East Branch of Salitrillo Approximately 800 feet upstream of con- None *673
Creek. fluence with East Salitrillo Creek.
Approximately 100 feet downstream of None *714
FM 78.
Maps are available for inspection at City Hall, City of Converse, 403 South Setuins Avenue, Converse, Texas.
Send comments to The Honorable Rick Maas, Mayor, City of Converse, City Hall, 403 South Setuins Avenue, Converse, Texas 78109.
TeXas ...ccceeevvvenenenn Fair Oaks Ranch Cibolo Creek ........ccceevueene Approximately 700 feet upstream of *1,252 *1,256
(City), Bexar Ralph Fair Road.
County.
Approximately 200 feet upstream of con- *1,270 *1,274
fluence of Balcones Creek.
Approximately 9,800 feet upstream of *1,294 *1,302
confluence of Balcones Creek.
Balcones Creek ................ Approximately 200 feet upstream of con- *1,270 *1,274
fluence with Cibolo Creek.
Approximately 3,200 feet upstream of *1,278 *1,278
confluence with Cibolo Creek.

Maps are available for inspection at City Hall, City of Fair Oaks Ranch, 7286 Dietz Elkhorn, Fair Oaks Ranch, Texas.
Send comments to The Honorable E. L. Gaubatz, Mayor, City of Fair Oaks Ranch, City Hall, 7286 Dietz Elkhorn, Fair Oaks Ranch, Texas

78006.
Texas ....ccccceeeervenen. Live Oak (City), Drain No. 1 ....ccoooviviinennn At confluence with East Salitrillo Creek .... *835 *835
Bexar County.
Approximately 50 feet upstream of *842 *841
Cherrywood Lane.
Drain NO. 2 ..oooiiieiiiees At confluence with East Salitrillo Creek .... *825 *829
Approximately 280 feet upstream of None *848
Greycliff Drive.
Drain No. 3 ..oooiiiieiiiees Just upstream of confluence with East *814 *813
Salitrillo Creek.
Approximately 100 feet upstream of Wil- *855 *851
derness Trail.
Approximately 750 feet upstream of None *878
Toepperweim Road.
Drain No. 4 ...cooviniiiinn Approximately 120 feet upstream of con- *810 *808
fluence with East Salitrillo Creek.
Approximately 350 feet upstream of Vil- None *848
lage Oak Drive.
Drain NO. 5 ..oooiiiiiiiiiens Approximately 40 feet upstream of con- *815 *815
fluence with Drain No. 4.
Approximately 1,080 feet upstream of En- None *834
chanted Oaks Drive.
Drain NO. 6 .....ccoeevvveninn At confluence with East Salitrillo Creek .... *800 *797
Approximately 1,250 feet upstream of *872 *868
Lone Shadow Trail.
Drain NO. 7 ..cooiiiriiiienn Approximately 1,200 feet upstream of *792 *702
Martinez Creek Dam No. 5.
Approximately 1,000 feet upstream of *847 *839
Lone Shadow Trail.
Drain NO. 8 ...ccooiieiiiieene At confluence with Drain No. 7 ................. *792 *792
Approximately 1,030 feet upstream of *817 *809
confluence with Drain No. 7.
Drain NO. 9 ....cccoovriiiinnn Just downstream of Miller Road ............... None *797
Approximatley 2,270 feet upstream of Mill None *865
Road.
Drain No. 10 ......ccocevvveenee Approximately 100 feet upstream of Miller None *801
Road.
Approximately 50 feet upstream of Forest None *948
Bluff.
Approximately 850 feet upstream of For- None *875
est Bluff.
Drain No. 12 .....ccceevieennee At confluence with West Salitrillo Creek ... None *838
Approximately 200 feet upstream of None *896
Avery Road.
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#Depth in feet

above

ground. *Elevation in feet.

State City/town/county Source of flooding Location (NGVD)
Existing Modified
Unnamed Tributary of Approximately 330 feet downstream of None *825
Cibolo Creek. Breached Dam.
Approximately 1,560 feet upstream of None *845
Breached Dam.
West Salitrillo Creek ......... Just upstream of Miller Road .................... None *806
Approximately 200 feet upstream of None *889
Avery Road.
East Salitrillo Creek .......... Just upstream of Martinez Creek Dam *792 *792
No. 5.
Approximatley 100 feet downstream of *820 *819
Village Oak Drive.
Approximately 200 feet upstream of State *855 *857
Highway 218.
Approximately 4,100 feet upstream of None *919
State Highway 218.
Maps are available for inspection at City Hall, City of Live Oak, 8001 Shin Oak Drive, Live Oak, Texas.
Send comments to The Honorable Ray Hildebrand, Mayor, City of Live Oak, City Hall, 8001 Shin Oak Drive, Live Oak, Texas 78233.
TeXas .cooervveeerinnn. San Antonio (City), | Leon Creek Overflow ........ At confluence with Leon Creek ................. *888 *888
Bexar County.
Approximately 3,600 feet downstream of *906 *905
Babcock Road.
Just upstream of Babcock Road .............. *920 *921
Approximately 3,750 feet downstream of *935 *935
West Hausman Road.
Just downstream of West Hausman Road *955 *953
Cibolo Creek ........ccoeevueene Approximately 300 feet upstream of Mis- *769 *771
souri, Kansas, and Texas Railroad.
Approximately 200 feet downstream of *786 *781
Missouri and Pacific Railroad.
Salitrillo Creek .........cc....... Just upstream of Martinez Creek Dam None *629
No. 6-A.
East Salitrillo Creek ... At confluence with Salitrillo Creek ............ None *629
West Salitrillo Creek ......... Approximately 3,500 feet upstream of None *634
confluence with Salitrillo Creek.
Approximately 1,300 feet upstream of FM *664 *665
78.
Just downstream of Southern Pacific Rail- *695 *701
road.
Maps are available for inspection at City Hall, City of San Antonio, 100 Military Plaza, San Antonio, Texas.
Send comments to The Honorable Nelson Wolff, Mayor, City of San Antonio, City Hall, 100 Military Plaza, San Antonio, Texas 78205.
Texas ...cccoevvenenenn Selma (City), Bexar | Cibolo Creek ............c...... Just downstream of confluence of Selma *738 *738
County. Creek.
Approximately 100 feet downstream of *758 *760
Lookout Road.
Maps are available for inspection at City Hall, City of Selma, 9375 Corporate Drive, Selma, Texas.
Send comments to The Honorable Kenneth Sleenor, Mayor, City of Selma, City Hall, 9375 Corporate Drive, Selma, Texas 78154
TeXas .cccccovveeernenen. Terrell (City), Kauf- | Kings Creek .........ccccoeveeen. Approximately 150 feet downstream of None *439
man County. State Highway 34 (south crossing).
Approximately 500 feet upstream of State *442 *443
Highway 34 (south crossing).
At Interstate Highway 20 eastbound lanes *449 *445
At Airport Road ........coccceeevieeiiiiiieeiiieeeie *453 *451
At College Mound Road ........c.cccceevveennnne *459 *458
At East College Street .......ccccoeeviviieenns *471 *468
Just upstream of abandoned railroad ....... *A77 *478
Maps are available for inspection at 201 East Nash, Terrell, Texas.
Send comments to The Honorable Don Lindsey, Mayor, City of Terrell, P.O. Box 310, Terrell, Texas 75160.
TeXas .cccccvveeernennn. Universal City Cibolo Creek .......ccccevuneeen. Just upstream of Aviation Boulevard ........ *714 *7715
(City), Bexar
County.
Approximately 150 feet downstream of *736 *735

Selma Road.
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#Depth in feet above
ground. *Elevation in feet.
State City/town/county Source of flooding Location (NGVD)
Existing Modified
East Salitrillo Creek .......... Approximately 2,675 feet upstream of *734 *737
confluence of East Fork Salitrillo Creek.
Approximately 350 feet downstream of *758 *761
Martinez Creek Dam No. 5.
Just upstream of Martinez Creek Dam *792 *792
No. 5.
East Branch of Salitrillo Just upstream of Southern Pacific Rail- *715 *725
Creek. road.
Approximately 950 feet upstream of *725 *725
Southern Pacific Railroad.
East Fork of East Branch Just upstream of confluence of East *715 *725
of Salitrillo Creek. Branch of Salitrillo Creek.
At FM 1604 ... *725 *725

Maps are available for inspection at City Hall, City of Universal City, 2150 Universal City Boulevard, Universal City, Texas.
Send comments to The Honorable Carmeilme Squires, Mayor, City of Universal City, City Hall, 2150 Universal City Boulevard, Universal City,

Texas 78148.

Farmington (City),
Davis County.

Farmington Creek .............

Steed Creek ........ccceevvneee..

600 North Bridge.

620 South Bridge.

200 East Bridge.

Maps are available for inspection at Farmington City Hall, 130 North Main, Farmington, Utah.
Send comments to The Honorable Gregory S. Bell, Mayor, City of Farmington, P.O. Box 160, Farmington, Utah 84025-0160.

Just upstream of the Denver and Rio
Grande Western Railroad.

Just upstream of the northbound Inter-
state Highway 15 Bridge.

Just upstream of the 300 North Bridge ....

Just upstream of the 600 North Bridge ....

Approximately 750 feet upstream of the

Approximately 450 feet downstream of
the 620 South Bridge, at the Interstate
Highway 15 Frontage Road.

Approximately 150 feet upstream of the

Just upstream of the 75 West Bridge .......
Just upstream of the 200 East Bridge ......
Approximately 975 feet upstream of the

None *4,231
None *4,255
None *4,277
None *4,316
None *4,365
*4,252 *4,252
None *4,254
None *4,280
None *4,360
None *4,425

(Catalog of Federal Domestic Assistance No.

83.100, “Flood Insurance.”)
Dated: July 11, 1995.
Richard T. Moore,
Associate Director for Mitigation.
[FR Doc. 95-18389 Filed 7-25-95; 8:45 am]
BILLING CODE 6718-03-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AC19

Endangered and Threatened Wildlife
and Plants; Reopening of Comment
Period on Proposed Threatened Status
for the Alaska Breeding Population of
the Steller’s Eider; Correction

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Proposed rule; correction.

SUMMARY: The Fish and Wildlife Service
onJune 30, 1995 (60 FR 34225)

published a document that reopened the
comment period on the Alaska breeding
population of the Steller’s eider
(Polysticta stelleri). The new comment
period was in error. This document
corrects the comment period to end
October 1, 1995.

DATES: The comment period is reopened
and closes on October 1, 1995.
FOR FURTHER INFORMATION CONTACT: Jon
Nickles (907) 786—3605.

Dated: July 19, 1995.
David B. Allen,

Regional Director, Region 7, Fish and Wildlife
Service.

[FR Doc. 95-18283 Filed 7-25-95; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Environmental Impact Statement, King
George Timber Harvest on the
Wrangell Ranger District, Stikine Area
of the Tongass National Forest,
Petersburg

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
Environmental Impact Statement.

SUMMARY: The Stikine Area of the USDA
Forest Service proposes to harvest
timber on approximately 1300 acres in
the King George project area on North
Etolin Island using a variety of harvest
methods that would leave various
densities of trees within harvested areas.
A variety of yarding systems would be
used including helicopter, cable,
skyline, and shovel systems.
approximately ten miles of road would
be constructed in the Honeymoon and
King George drainages. A log transfer
site with a ramp for both large and small
scale operators would be constructed
north of Honeymoon Creek.

The purpose and need for this project
is to make available for harvest
approximately 15 to 25 million board
feet (MMBF) of timber to (1) implement
direction in the Tongass Land
Management Plan, (2) contribute to
providing a sustained volume of wood
to meet local and national demand, and
(3) provide local and regional
employment opportunities. A
comparison of the existing and desired
condition suggests that approximately
900 to 1300 acres would be treated with
a variety of silvicultural methods.
Silvicultural methods will be designed
to maintain stand structure and
ecological functions over time while
still producing timber. These methods
will leave low, medium, and high
densities of trees within the stands
following harvest. Harvesting between
900 to 1300 acres of forest using these

methods could make available
approximately 15 to 25 MMBF of timer.
A variety of resources and values will be
maintained through the application of
ecosystem management principles in
the design of the project.

A range of alternatives will respond to
environmental issues such as scenery
and recreation values, economics,
subsistence hunting and gathering,
freshwater and estuary systems, and
habitat conservation. The no-action
alternative will not harvest timber in the
area. The action alternatives will harvest
approximately 15 to 25 million board
feet of timber and construct alternate
road systems.

The decision to be made is (1) if,
where, how, and how much timber
harvest will occur in the King George
area, (2) how much and where road
construction will occur to facilitate
harvest, and (3) what mitigation
measures and monitoring will be
implemented.

EFFECTIVE DATE: Public coping began in
June 1993. The Draft Environmental
Impact Statement should be available
for public review by August, 1995. The
Final Environmental Impact Statement
is scheduled to be completed by
November, 1995.

FOR FURTHER INFORMATION CONTACT:
Questions, written comments and
suggestions concerning the analysis
should be sent to Margaret Y. Mitchell,
Team Leader, P.O. Box 51, Wrangell,
AK, 99929, phone (907) 874-2323, fax
(907) 874-2095.

SUPPLEMENTARY INFORMATION: The
following permits or approvals will be
necessary to implement the proposed
action;

1. U.S. Army Corp of Engineers
approval to dredge of fill materials into
coastal waters under Section 404 of the
Clean Water Act.

2. Environmental Protection Agency
National Pollution Discharge
Elimination System Review under
Section 402 of the Clean Water Act.

3. State of Alaska, Department of
Natural Resources tideland permit and
lease or easement.

4. State of Alaska, Department of
Environmental Conservation Solid
Waste Disposal Permit and Certificate of
Compliance with Alaska Water Quality
Standards under Section 401 of the
Clean Water Act.

5. State of Alaska Coastal Zone
Consistency.

6. State of Alaska, State Historic
Preservation Officer compliance with
Section 106 of the National Historic
Preservation Act.

Public Comment

Federal, State, and local agencies;
potential contractors; and other
individuals or organizations who may
be interested in, or affected by, the
decision are invited to participate in the
scoping process. This process will
include:

1. Identification of potential issues.

2. Identification of issues to be
analyzed in depth.

3. Determination of potential
cooperating agencies and assignment of
responsibility.

4. Examination of various alternatives.

The Forest Supervisor will hold
public meetings during the planning
process. Meetings have not been
scheduled at this time.

Interested publics are invited to
comment. The comment period on the
Draft EIS will be 45 days from the date
the Environmental Protection Agency
Notice of Availability appears in the
Federal Register.

The Forest Service believes, at this
stage, it is important to give reviewers
notice of several court rulings related to
public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so it is
meaningful and alerts an agency to the
reviewer’s position and contentions
(Vermont Yankee Nuclear Power v.
NRDC, 435 U.S. 519, 533 [1978]). Also,
environmental objections that could
have been raised at the Draft EIS stage
may be waived if not raised until after
the completion of the final
environmental impact statement may be
waived or dismissed by the courts (City
of Angoon v. Hodel, 803 F.2d 1016,
1022 [9th Cir. 1986] and Wisconsin
Heritages, Inc. v. Harris, 490 F. Supp.
1334, 1338 [E.D. Wis. 1980]). Because of
these court rulings, it is very important
that those interested in this proposed
action participate by the close of the 45
day comment period so substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final
envirnonment impact statement.
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To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft environmental
impact statement should be as specific
as possible. It is helpful if comments
refer to specific pages or chapters of the
draft environmental impact statement.
Comments may also address the
adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the satement. Reviewers may wish to
refer to the Council on Environmental
Quiality regulations for implementing
the procedural provisions of the
National Environment Policy Act in 40
CFR 1503.3 while addressing these
points.

The responsible official for the
decision is Abigail R. Kimbell, Forest
Supervisor of the Stikine Area, Tongass
National Forest, Alaska Region,
Petersburg, Alaska.

Dated: July 12, 1995.
Abigail R. Kimbell,
Forest Supervisor.
[FR Doc. 95-18300 Filed 7-25-95; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 070695C]

Shrimp Fishery of the South Atlantic
Region; Intent to Prepare a
Supplemental Environmental Impact
Statement

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of intent to prepare a
supplemental environmental impact
statement (SEIS); request for comments.

SUMMARY: NMFS announces the intent
of the South Atlantic Fishery
Management Council (Council) to
prepare an SEIS for proposed
Amendment 2 to the Fishery
Management Plan for the Shrimp
Fishery of the South Atlantic Region
(FMP) to address the issue of bycatch in
the shrimp trawl fishery. The SEIS will
examine the environmental effects of
shrimp trawling on the human
environment, as well as other fisheries
and protected species (endangered or
threatened). The FMP was prepared by
the Council and approved and
implemented by NMFS under
provisions of the Magnuson Fishery

Conservation and Management Act
(Magnuson Act).

DATES: Written comments on the scope
of the SEIS must be submitted by
August 25, 1995.

ADDRESSES: Comments and requests for
copies of the SEIS should be sent to
Robert K. Mahood, Executive Director,
South Atlantic Fishery Management
Council, One Southpark Circle, Suite
306, Charleston, SC 29407-4699 (FAX:
803-769-4520).

FOR FURTHER INFORMATION CONTACT:
Sharon Coste, Public Information
Officer, 803-571-4366.
SUPPLEMENTARY INFORMATION: The
Council held scoping meetings on
bycatch in the shrimp fishery to
determine the scope of significant issues
to be addressed in the SEIS and
associated Amendment 2. The scoping
meetings were held in conjunction with
the following Council meetings:
February 7, 1995, in

St. Augustine, FL, April 11, 1995, in
Savannah, GA, and June 20, 1995, in
Palm Beach Gardens, FL. Additional
scoping meetings were held on May 22,
1995, in Wilmington, NC, and May 23,
1995, in Charleston, SC. Minutes of the
scoping meetings are available from the
Council office.

The Council prepared the FMP in
1992 and NMFS approved and
implemented it in 1993. At the time the
Shrimp FMP was implemented, the
Council was concerned about bycatch in
the shrimp trawl fishery, and intended
to begin developing management
measures that would reduce bycatch
through an FMP amendment.

The Council’s goal of bycatch
reduction was delayed by the 1990
amendments to the Magnuson Act,
which prohibited the Gulf and South
Atlantic Councils from implementing
regulations for bycatch reduction in the
southeast shrimp fisheries. These
amendments also mandated that NMFS
conduct a 3-year research program to
assess the impact on fishery resources of
incidental harvest by the shrimp trawl
fishery within the authority of the South
Atlantic and Gulf of Mexico Fishery
Management Councils. The results of
this research program have been
summarized recently in a NMFS report
to Congress entitled ““A Report to
Congress—Cooperative Research
Program Addressing Finfish Bycatch in
the Gulf of Mexico and South Atlantic
Shrimp Fisheries—April 1995.”

The Council is considering these
research results as an important basis
for any specific management action.
Recent advances in gear development
through cooperative efforts between
Federal and state governments and the

shrimp industry have produced Bycatch
Reduction Devices (BRDs) that
successfully exclude fish from shrimp
trawls with a minimum of shrimp loss.
Both the Council and the South Atlantic
States have requested that NMFS
proceed as rapidly as possible to obtain
the research information needed to
identify and assess options for requiring
the use of BRDs under the FMP and
under coastal fishery management plans
(CFMPs) developed by the Atlantic
States Marine Fisheries Commission
(Commission), pursuant to provisions of
the Atlantic Coastal Fisheries
Cooperative Management Act of 1993
(Atlantic Coastal Act).

The Council still is concerned about
the impacts of shrimp bycatch on the
Spanish and king mackerel resources. In
addition, under the current amendment
to the CFMP for Weakfish, prepared by
the Commission under the Atlantic
Coastal Act, all South Atlantic states
must implement measures to reduce the
bycatch of weakfish in the shrimp trawl
fisheries by 50 percent for the 1996
fishing season. Bycatch reduction plans
must be submitted to the Commission’s
Weakfish Technical Committee by
October 1, 1995.

As a result of the scoping process, the
Council has determined that the
following principal issues need to be
addressed in the SEIS for Amendment 2:
Reducing the bycatch of non-target
finfish and invertebrates in the shrimp
trawl fishery, and coordinating the
development of State and Federal
measures for reducing bycatch to
enhance enforceability.

The Council is considering the
following management measures for this
amendment: Developing specific
bycatch reduction measures for all
penaeid shrimp fisheries in the South
Atlantic exclusive economic zone (EEZ),
including possibly requiring the use of
NMFS-approved BRDs in all penaeid
shrimp trawls in the South Atlantic
EEZ, and reducing the bycatch
component of weakfish and Spanish
mackerel fishing mortality by 50
percent. The Council may consider
seasonal and areal restrictions to reduce
bycatch. Also, regarding the bycatch
issue, the SEIS would evaluate the
effects of taking no management action.
The Council is also considering adding
brown and pink shrimp to the
management unit.

The Council intends to approve draft
Amendment 2 to the FMP and the draft
SEIS for public hearings at its August
1995 meeting. These documents are
expected to be released for public
comment in early September. The draft
SEIS would be filed with the
Environmental Protection Agency for a
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45-day public comment period in
September 1995.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 20, 1995.
Richard W. Surdi,

Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 95-18310 Filed 7-25-95; 8:45 am]

BILLING CODE 3510-22-F

[1.D. 050195E]

Small Takes of Marine Mammals
Incidental to Specified Activities;
Lockheed Launch Vehicles at
Vandenberg Air Force Base, CA

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of issuance of an
incidental harassment authorization.

SUMMARY: In accordance with provisions
of the Marine Mammal Protection Act
(MMPA) as amended, notification is
hereby given that an Incidental
Harassment Authorization to take small
numbers of harbor seals by harassment
incidental to launches of Lockheed’s
launch vehicles (LLVs) at Space Launch
Complex 6 (SLC-6), Vandenberg Air
Force Base, CA (VAFB) has been issued.

EFFECTIVE DATE: This authorization is
effective from July 18, 1995 until July
18, 1996.

ADDRESSES: The application and
authorization are available for review in
the following offices: Marine Mammal
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Silver
Spring, MD 20910 and the Southwest
Region, NMFS, 501 West Ocean Blvd.
Long Beach, CA 90802.

FOR FURTHER INFORMATION CONTACT:
Kenneth Hollingshead, Marine Mammal
Division, Office of Protected Resources
at 301-713-2055, or Craig Wingert,
Southwest Regional Office at 301-980—
4021.

SUPPLEMENTARY INFORMATION:

Section 101(a)(5)(A) of the MMPA (16
U.S.C. 1361 et seq.) directs the Secretary
of Commerce to allow, upon request, the
incidental, but not intentional, taking of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and regulations are issued.

Permission may be granted if NMFS
finds that the taking will have a
negligible impact on the species or
stock(s); will not have an unmitigable
adverse impact on the availability of the

species or stock(s) for subsistence uses;
and the permissible methods of taking
and requirements pertaining to the
monitoring and reporting of such taking
are set forth.

On April 30, 1994, the President
signed Public Law 103-238, the Marine
Mammal Protection Act Amendments of
1994. One part of this law added a new
subsection 101(a)(5)(D) to the MMPA to
establish an expedited process by which
citizens of the United States can receive
an authorization, without regulations, to
incidentally take small numbers of
marine mammals by harassment. New
subsection 101(a)(5)(D) establishes a 45-
day time limit for NMFS review of an
application followed by a 30-day public
notice and comment period on any
proposed authorizations for the
incidental harassment of small numbers
of marine mammals. Within 45 days
after the comment period, NMFS must
either issue, or deny issuance, of the
authorization.

On March 13, 1995, NMFS received
an application from Lockheed
requesting an authorization for the
harassment of small numbers of harbor
seals (Phoca vitulina) incidental to LLV
launches at SLC-6, VAFB. These
launches would place commercial
payloads into low earth orbit using its
family of vehicles (LLV-1, LLV-2 and
LLV-3). Because of the requirements for
circumpolar trajectories of the LLV and
its payloads, the use of SLC—6 is the
only feasible alternative within the
United States. Lockheed intends to
launch approximately two LLVs during
the period of this proposed 1-year
authorization (Air Force, 1995)1. The
noise associated with the launch itself
and the resultant sonic boom have the
potential to cause a startle response to
harbor seals that haul out on the
coastline south and southwest of VAFB
and possibly on the northern Channel
Islands. Launch noise would be
expected to occur over the coastal
habitats in the vicinity of SLC-6 while
low-level sonic booms potentially could
be heard on the Channel Islands,
specifically San Miguel Island (SMI)
and Santa Rosa Island.

A notice of receipt of the application
and the proposed authorization was
published on May 10, 1995 (60 FR
24840) and a 30-day public comment
period was provided on the application
and proposed authorization. During the
comment period, one comment was
received. The Marine Mammal
Commission recommended that NMFS
(1) determine whether additional

1 A list of references used in this document can

be obtained by writing to the address provided
above (see ADDRESSES).

marine mammals should be included in
the authorization; (2) justify the
conclusion that no harbor seals,
including pups, would be killed or
seriously injured during launches; and
(3) demonstrate that only small numbers
of harbor seals or other marine
mammals would be taken. These
recommendations are discussed in
detail below. Other than information
necessary to respond to the comments,
additional background information on
the activity and request can be found in
the above-mentioned notice and needs
not be repeated here.

1. Determine whether additional
marine mammals should be included in
the authorization. While there are
approximately 29 species of cetaceans
and 6 species of pinnipeds that have the
potential to be under the flight path of
the LLV and thereby subject to hearing
either launch or sonic boom noise, only
harbor seals are expected to haul out
along the coast at VAFB and be subject
to taking by harassment. Launch noises,
which are predicted to be about 93 dBA
(118 dB) at the principal haulout at
Rocky Point, are expected to be almost
unnoticeable offshore. In order to be
detectable by a marine mammal, noise
needs to be greater than ambient within
the same frequency band as the animal’s
hearing range. With launch noises
attenuating to approximately 85 dBA
within 2.5 km offshore, and ambient
noise level expected to range between
56 and 96 dBA (Lockheed, 1995), there
is no scientific evidence that any marine
mammals, other than harbor seals
onshore at the time of launch, would be
subject to harassment by launch noises,
although the potential does exist that
other marine mammal species may hear
the launch noise.

Sonic booms resulting from launches
of the LLV vary with the type of vehicle,
vehicle trajectory and the specific
ground location. Sonic booms are not
expected to intersect with the ocean
surface until the vehicle changes its
launch trajectory. This location will
vary depending upon the LLV type, but
will be well offshore. For example, the
sonic boom from LLV-3 (the largest of
the LLV rockets) is not expected to
intersect any portion of the northern
Channel Islands, but instead will focus
approximately 37 miles from the launch
site, in open water southwest of the
Channel Islands.

The maximum magnitude of sonic
booms from launches of the LLV-1 (6.3
Ib/ft2 (psf)/130.7.6 dB), LLV-2 (3.5 psf/
125.6 dB) and the LLV-3 (3.5 psf/125.6
dB), as predicted by Lockheed, will be
less than those measured for other
launch vehicles, such as the Titan IV
and the Space Shuttle (10 psf), for
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which small take authorizations for
harassment have been issued previously
(see 56 FR 41628, August 22, 1991 and
51 FR 11737, April 7, 1986). Also, while
it is predicted that launches of the LLV-
1 and LLV-2 will produce sonic booms
over portions of the Channel Islands, the
maximum overall sound pressure levels
over the islands are not expected to
exceed 80 dBA and in most cases will
not exceed 70 dBA (Air Force, 1995).
These sonic boom levels are likely to be
indistinguishable from background
noises caused by wind and surf (Air
Force, 1995). Furthermore, as the
expected noise level is well below the
threshold response criteria of 101.8 dBA
identified during previous research on
harbor seal behavior resulting from
sonic booms (Stewart et al., 1993), and
as harbor seals have shown themselves
to be more sensitive to noise than other
species of seals and sea lions (Bowles
and Stewart, 1980) and, therefore, more
likely to flee to the water than other
pinniped species, there is no evidence
that either harbor seals or other
pinniped species on the Channel Islands
would be impacted by sonic booms from
LLVs. However, to ensure that this
assumption is valid, NMFS will require
acoustic monitoring of the first launch
of each type of LLV that takes place at
the same time that pinnipeds are hauled
out on SMI to determine sound pressure
levels. If noise levels exceed the
predicted levels, and/or there are
indications that pinnipeds responded to
the sonic booms, Lockheed will be
requested to seek a modification to its
authorization to include pinnipeds on
the Channel Islands.

Cetaceans and pinnipeds in the water
should also be unaffected by the sonic
booms, although, depending upon
location and ambient noise levels, they
may be able to hear the sonic boom.
First, sound entering a water surface at
an angle greater than 13 degrees from
the vertical has been shown to be largely
deflected at the surface with very little
sound entering the water (Chappell,
1980; Richardson et al., 1991), although
rough seas may provide some surfaces at
the proper angle for penetration
(Richardson et al., 1991). As this area is
relatively small, the chance that a
marine mammal would be within it and
thereby capable of hearing the sonic
boom is low. Also, Chappell (1980)
believes that a sonic boom would need
to have a peak overpressure in the range
of 138 to 169 dB to cause a temporary
hearing threshold shift (TTS) in marine
mammals, lasting at most a few minutes.
Therefore, with the likelihood that a
marine mammal will be directly under
the line of flight of the LLV being

remote, and with the LLVs having
overpressures below the threshold for
potentially causing TTS in marine
mammals, NMFS believes that sonic
booms are not likely to result in the
harassment of cetacean or pinniped
populations in offshore southern
California.

2. Justify the conclusion that no
harbor seals, including pups, would be
killed or seriously injured during
launches. NMFS is not aware of any
Titan IV launchings by the U.S. Air
Force during the harbor seal pupping
season (February through end of May
(post-weaning)); direct observations to
conclude whether harbor seal pups
would be incidentally killed or
seriously injured during launches or not
is therefore not available. However,
several studies on other pinniped
species support this assumption. First,
Stewart (1981, 1982) exposed breeding
California sea lions and northern
elephant seals on San Nicolas Island to
loud implosive noises created by a
carbide pest control cannon. Sound
pressure levels varied from 125.7 to
146.9 dB. While behavioral responses of
each species varied by sex, age, and
season, Stewart found that habitat use,
population growth, and pup survival of
both species appeared unaffected by
periodic exposure to the noise. In
addition, while monitoring the August
2, 1993, Titan IV launch, Stewart et al.
(1993) reported that the rocket
explosion created a sonic boom-like
pressure wave that caused
approximately 45 percent of the
California sea lions (approximately
23,400, including 14 to 15 thousand 1-
month old pups, were hauled-out on
SMI during the launch) and 2 percent of
the northern fur seals to enter the surf
zone. Although approximately 15
percent of the sea lion pups were
temporarily abandoned when their
mothers fled into the surf, no injuries or
mortalities were observed. After forming
rafts offshore, most animals returned to
shore within 2 hours of the disturbance
(Stewart et al., 1993). However, to
ensure that no harbor seals (or other
pinnipeds) are killed or seriously
injured by launchings of LLVs,
monitoring of the impact of LLV
launches on the harbor seal haulouts at
Rocky Point or in the absence of harbor
seals at that location, at another South
VAFB location, and on the northern part
of SMI during the 1-year period of
authorization will be required.

3. Demonstrate that only small
numbers of harbor seals or other marine
mammals would be taken. Based upon
the information discussed above, NMFS
believes that only those harbor seals
hauled out along the coast of VAFB at

the time of either of the two planned
launches could potentially be taken by
harassment. As the population at this
haulout numbers fewer than 500
animals at the peak haulout time of the
year (Lockheed, 1995), and as only a
portion of the population is expected to
react to launch noises, NMFS considers
that this authorization will result in the
taking by harassment of only a small
number of harbor seals and have a
negligible impact on the species.

Therefore, since NMFS is assured that
the taking will not result in more than
the harassment (as defined by the
MMPA Amendments of 1994) of a small
number of harbor seals, would have
only a negligible impact on the species,
and would result in the least practicable
impact on the stock, NMFS has
determined that the requirements of
section 101(a)(5)(D) have been met and
the authorization can be issued.

Dated: July 19, 1995.
Patricia A. Montanio,

Acting Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 95-18311 Filed 7-25-95; 8:45 am]
BILLING CODE 3510-22-F

[1.D. 071995A]

New England Fishery Management
Council; Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The New England Fishery
Management Council (Council) will
hold a public meeting to review and
approve a public hearing document and
a Draft Supplemental Impact Statement
(DSEIS) for Amendment #7 to the
Council’s multispecies fishery
management plan.

DATES: The meeting will be held on
August 2, 1995, at 9:00 a.m.

ADDRESSES: The meeting will be held at
the Holiday Inn, Route 1, (1 Newbury
Street), Peabody, MA 01960; telephone:
(508) 535-4600.

Council address: New England
Fishery Management Council, 5
Broadway, Saugus, MA 01906-1097.
FOR FURTHER INFORMATION CONTACT:
Douglas G. Marshall, Executive Director,
New England Fishery Management
Council; telephone: (617) 231-0422.
SUPPLEMENTARY INFORMATION: The
public hearing document will describe
the alternatives currently under active
consideration by the Council for
eliminating overfishing and rebuilding
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stocks of cod, haddock and yellowtail
flounder. It will also indicate the likely
impacts of the various alternatives if
they were approved and implemented
by Amendment #7. The DSEIS will
evaluate the environmental impacts of
the proposed alternatives in greater
detail.

Following approval by the Council,
the public hearing document and the
DSEIS will be put into final form and
distributed for comment by the public at
a series of hearings, after which the
Council will select an alternative and
prepare the plan amendment and the
Final Supplemental Environmental
Impact Statement.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Douglas G.
Marshall (see ADDRESSES), at least 5 days
prior to the meeting date.

Dated: July 20, 1995.
Richard W. Surdi,
Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.
[FR Doc. 95-18386 Filed 7-25-95; 8:45 am]

BILLING CODE 3510-22-F

National Telecommunications and
Information Administration

Advisory Council on the National
Information Infrastructure

AGENCY: National Telecommunications
and Information Administration (NTIA),
Commerce.

ACTION: Notice is hereby given of a
meeting of the United States Advisory
Council on the National Information
Infrastructure, created pursuant to
Executive Order 12864, as amended.

SUMMARY: The President established the
Advisory Council on the National
Information Infrastructure (NII) to
advise the Secretary of Commerce on
matters related to the development of
the NII. In addition, the Council shall
advise the Secretary on a national
strategy for promoting the development
of the NII. The NII will result from the
integration of hardware, software, and
skills that will make it easy and
affordable to connect people, through
the use of communication and
information technology, with each other
and with a vast array of services and
information resources. Within the
Department of Commerce, the National
Telecommunications and Information
Administration has been designated to

provide secretariat services to the
Council.

DATES: The NIl Advisory Council
meeting will be held on Wednesday,
August 9, 1995 from 9:00 a.m. until 4:30
p.m.

ADDRESSES: The NIl Advisory Council
meeting will take place in the
University of Washington, School of
Public Policy, Perrington Hall, The
Commons, Room 308, Seattle,
Washington 98195.

FOR FURTHER INFORMATION CONTACT: Ms.
Elizabeth Lyle (or Ms. Tiffani Burke,
alternate), Designated Federal Officer for
the Advisory Council on the National
Information Infrastructure, National
Telecommunications and Information
Administration (NTIA); U.S.
Department of Commerce, Room 4892;
14th Street and Constitution Avenue,
N.W.; Washington, D.C. 20230.
Telephone: 202-482-1835; Fax: 202—
482-0979; E-mail: nii@ntia.doc.gov.
AUTHORITY: Executive Order 12864,
signed by President Clinton on
September 15, 1993, and amended on
December 30, 1993 and June 13, 1994.

AGENDA:

1. Welcome Opening (Delano Lewis, Ed
McCracken)

2. Universal Access and Service
Implementation—discussion

3. Security Paper Responses—
discussion

4. Review Document Outlines

5. Public Comment

6. Health Care Principles—discussion

7. KickStart Review

8. Responses to Intellectual Property
White Paper

PUBLIC PARTICIPATION: The meeting will
be open to the public, with limited
seating available on a first-come, first-
served basis. Any member of the public
requiring special services, such as sign
language interpretation, should contact
Tiffani Burke at 202-482-1835.

Any member of the public may
submit written comments concerning
the Council’s affairs at any time before
or after the meetings. Comments should
be submitted through electronic mail to
nii@ntia.doc.gov or to the Designated
Federal Officer at the mailing address
listed above.

Within thirty (30) days following the
meeting, copies of the minutes of the
Advisory Council meeting may be
obtained through Bulletin Board
Services at 202-501-1920, 202-482—
1199, over the Internet at iitf.doc.gov, or
from the U.S. Department of Commerce,
National Telecommunications and
Information Administration, Room
4892, 14th Street and Constitution

Avenue, N.W.; Washington, D.C. 20230,
Telephone 202-482-1835.
Larry Irving,

Assistant Secretary for Communications and
Information.

[FR Doc. 95-18327 Filed 7-25-95; 8:45 am]
BILLING CODE 3510-60-P

DEPARTMENT OF DEFENSE
Department of the Army

Military Traffic Management Command
Rules and Accessorial Services
Governing the Movement of
Department of Defense Freight Traffic
by Motor or Railroad Carriers

AGENCY: Military Traffic Management
Command, DOD.

ACTION: Extension of request for carrier
industry comments.

SUMMARY: This notice extends the
deadline to August 29, 1995 for carriers
to submit suggestions to Headquarters,
MTMC, Attn: MTOP-T-SR, for needed
changes to MTMC Freight Traffic Rules
Publication (MFTRP) No. 1A for
transport of military freight by motor
carriers and to MFTRP No. 10 railroads.
Formerly the deadline for carriers to
submit comments was July 27, 1995, as
published on June 21, 1995 (Federal
Register, Vol. 60, No. 119, page number
32305).

FOR FURTHER INFORMATION CONTACT:

Mr. Julian Jolkovsky, Military Traffic
Management Command, ATTN: MTOP-
T-SR, 5611 Columbia Pike, Falls
Church, VA 22041-5050; or telephone
(703) 681-3440.

SUPPLEMENTARY INFORMATION: After the
deadline to receive carrier comments,
MTMC will prepare an initial draft of
the updated MFTRP No. 1A and MFTRP
No. 10 and furnish copies to carriers
approved under the MTMC Carrier
Quialification Program.

Gregory D. Showalter,

Army Federal Register Liaison Officer.

[FR Doc. 95-18313 Filed 7-25-95; 8:45 am]
BILLING CODE 3710-08-M

Department of the Navy

Chief of Naval Operations Executive
Panel; Closed Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (5
U.S.C. App. 2), notice is hereby given
that the Chief of Naval Operations
(CNO) Executive Panel will meet 11
August 1995 from 1330-1500. The
meeting will be held at the Pentagon,
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room 4E630. This session will be closed
to the public.

The purpose of this meeting is to brief
the Chief of Naval Operations on
strategies for an uncertain future to
include information warfare, reserve
structure and mobilization, and the
changing strategic environment. These
matters constitute classified information
that is specifically authorized by
Executive order to be kept secret in the
interest of national defense and are, in
fact, properly classified pursuant to
such Executive order. Accordingly, the
Secretary of the Navy has determined in
writing that the public interest requires
that all sessions of the meeting be closed
to the public because they will be
concerned with matters listed in section
552b(c)(1) of title 5, United States Code.

For further information concerning
this meeting, contact: Timothy J. Galpin,
Assistant for CNO Executive Panel
Management, 4401 Ford Avenue, Suite
601, Alexandria, Virginia 22302-0268,
Phone: (703) 681-6205.

Dated: July 11, 1995
L. R. McNees,

LCDR, JAGC, USN, Federal Register Liaison
Officer.

[FR Doc. 95-18351 Filed 7-25-95; 8:45 am]
BILLING CODE 3810-FF-F

Dated: July 11, 1995
L.R. McNees,

LCDR, JAGC, USN, Federal Register Liaison
Officer.

[FR Doc. 95-18352 Filed 7-25-95; 8:45 am]
BILLING CODE 3810-FF-F

Secretary of the Navy's Advisory
Subcommittee; Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (5
U.S.C. App. 2), notice is hereby given
that the Secretary of the Navy’s
Advisory Subcommittee on Naval
History, a Subcommittee of the
Department of Defense Historical
Advisory Committee, will meet from
0800-1600 on September 21 and 0800-
1600 on September 22, 1995 in Building
1 of the Naval Historical Center,
Washington Navy Yard, Washington,
DC. The meeting will be open to the
public.

The purpose of the meeting is to
review naval historical activities since
the last meeting of the Advisory
Subcommittee on Naval History on 10
and 11 March 1994, and to make
comments and recommendations on
these activities to the Secretary of the
Navy.

For further information concerning
this meeting, write to the Director of
Naval History, 901 M Street SE, Bldg. 57
WNY, Washington, DC, 20374-5060, or
call Dr. William S. Dudley at (202) 433-
2210.

Notice of Availability of Inventions for
Licensing

The inventions listed below are
assigned to the United States
Government as represented by the
Secretary of the Navy and are made
available for licensing by the
Department of the Navy.

Copies of patents cited are available
from the Commissioner of Patents and
Trademarks, Washington, DC 20231, for
$3.00 each. Requests for copies of
patents must include the patent number.

For further information contact: Mr.
R.J. Erickson, Staff Patent Attorney,
Office of Naval Research (Code OOCC),
Arlington, Virginia 22217-5660,
telephone (703) 696—-4001.

Dated: July 10, 1995.
L.R. McNees,

LCDR, JAGC, USN, Federal Register Liaison
Officer.

Patent 5,293,261: DEVICE FOR LOW
ELECTRIC-FIELD INDUCED
SWITCHING OF LANGMUIR-
BLODGETT FERROELECTRIC
LIQUID CRYSTAL POLYMER FILMS;
filed 31 December 1992; patented 8
March 1994.

Patent 5,299,171: TORPEDO DECOY
SIGNAL GENERATOR; filed 20 July
1970; patented 29 March 1994.

Patent 5,342,737; HIGH ASPECT RATIO
METAL MICROSTRUCTURES AND
METHOD FOR PREPARING THE
SAME; filed 27 April 1992; patented
30 August 1994.

Patent 5,353,260: NOISE SIGNAL
PROCESSOR; filed 13 May 1982;
patented 4 October 1994.

Patent 5,374,567: OPERATIONAL
AMPLIFIER USING BIPOLAR
JUNCTION TRANSISTORS IN
SILICON-ON-SAPPHIRE; filed 20 May
1993; patented 20 December 1994.

Patent 5,377,613: SUBMERSIBLE
BOAT; filed 29 June 1993; patented 3
January 1995.

Patent 5,378,413: PROCESS FOR
PREPARING MICROCAPSULES
HAVING GELATIN WALLS
CROSSLINKED WITH QUINONE;
filed 21 January 1993; patented 3
January 1995.

Patent 5,378,962: METHOD AND
APPARATUS FOR A HIGH
RESOLUTION, FLAT PANEL
CATHODOLUMINESCENT DISPLAY
DEVICE; filed 29 May 1992; patented
3 January 1995.

Patent 5,379,034: APPARATUS AND
METHOD OF RADIO
COMMUNICATION FROM A
SUBMERGED UNDERWATER
VEHICLE; filed 15 June 1993;
patented 3 January 1995.

Patent 5,379,043: REPLY-FREQUENCY
INTERFERENCE/JAMMING
DETECTOR,; filed 26 September 1975;
patented 3 January 1995.

Patent 5,379,109: METHOD AND
APPARATUS FOR NON-
DESTRUCTIVELY MEASURING
LOCAL RESISTIVITY OF
SEMICONDUCTORS; filed 17 June
1992; patented 3 January 1995.

Patent 5,379,270: ACOUSTIC-OPTIC
SOUND VELOCITY PROFILER; filed
25 March 1994; patented 3 January
1995.

Patent 5,379,346: CASCADED
SYNCHRONIZED CHAOTIC
SYSTEMS,; filed 30 September 1993;
patented 3 January 1995.

Patent 5,379,711: RETROFITTABLE
MONOLITHIC BOX BEAM
COMPOSITE HULL SYSTEM,; filed 30
September 1992; patented 10 January
1995.

Patent 5,379,955: INFEED HOPPER
WITH PIVOTABLE THROAT FOR
SHREDDER OR GRANULATOR; filed
24 September 1993; patented 10
January 1995.

Patent 5,380,298: MEDICAL DEVICE
WITH INFECTION PREVENTING
FEATURE; filed 7 April 1993;
patented 10 January 1995.

Patent 5,380,382: METHOD OF
INSTALLING A METALLIC
THREADED INSERT IN A
COMPOSITE/RUBBER PANEL; filed
22 February 1994; patented 10
January 1995.

Patent 5,381,381: FAR FIELD
ACOUSTIC RADIATION
REDUCTION; filed 30 September
1993; patented 10 January 1995.

Patent 5,381,384: VERTICAL VELOCITY
AMBIGUITY RESOLUTION
METHOD; filed 9 May 1988; patented
10 January 1995.

Patent 5,381,428: TUNABLE
YTTERBIUM-DOPED SOLID STATE
LASER,; filed 30 July 1993; patented
10 January 1995.

Patent 5,381,433: 1.94 uM LASER
APPARATUS, SYSTEM AND
METHOD USING A THULIUM-
DOPED YTTRIUM-LITHIUM-
FLUORIDE LASER CRYSTAL
PUMPED WITH A DIODE LASER,;
filed 28 January 1993; patented 10
January 1995.

Patent 5,381,755: METHOD OF
SYNTHESIZING HIGH QUALITY,
DOPED DIAMOND AND DIAMONDS
AND DEVICES OBTAINED
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THEREFROM; filed 20 August 1992;
patented 17 January 1995.

Patent 5,382,185: THIN-FILM EDGE
EMITTER DEVICE AND METHOD OF
MANUFACTURING THEREFOR,; filed
31 March 1993; patented 17 January
1995.

Patent 5,382,957: SYSTEM AND
METHOD; filed 19 December 1989;
patented 17 January 1995.

Patent 5,383,366: ULTRASONIC TWO
PROBE SYSTEM FOR LOCATING
AND SIZING; filed 26 October 1992;
patented 24 January 1995.

Patent 5,383,567: PROTECTIVE DEVICE
FOR CONTAINER; filed 24 September
1993; patented 24 January 1995.

Patent 5,384,751: ATTACHMENT
DEVICE FOR TETHERED
TRANSDUCER; filed 30 June 1994;
patented 24 January 1995.

Patent 5,385,109: DISPENSER FOR
DEPLOYING ELONGATED FLEXIBLE
ARTICLES; filed 5 April 1993;
patented 31 January 1995.

Patent 5,385,618: NON-MAGNETIC
ALLOW,; filed 19 November 1993;
patented 31 January 1995.

Patent 5,385,633: METHOD FOR
LASER-ASSISTED SILICON
ETCHING USING HALOCARBON
AMBIENTS; filed 29 March 1990;
patented 31 January 1995.

Patent 5,387,095: APPARATUS FOR
INJECTION MOLDING HIGH-
VISCOSITY MATERIALS; filed 7
April 1993; patented 7 February 1995.

Patent 5,387,864: CHANNEL
EQUALIZED DC SQUID FLUX-
LOCKED LOOP; filed 26 July 1993;
patented 7 February 1995.

Patent 5,388,021: VOLTAGE SURGE
SUPPRESSION POWER CIRCUITS;
filed 18 September 1992; patented 7
February 1995.

Patent 5,388,112: DIODE PUMPED
CONTINUOUSLY TUNABLE, 2.3
MICRON CW LASER; filed 29 April
1994; patented 7 February 1995.

Patent 5,389,411: COMPOSITE
STRUCTURE FORMING A WEAR
SURFACE; filed 24 September 1993;
patented 14 February 1995.

Patent 5,389,441: PHTHALONITRILE
PREPOLYMER AS HIGH
TEMPERATURE SIZING MATERIAL
FOR COMPOSITE FIBERS; filed 28
June 1993; patented 14 February 1995.

Patent 5,389,746: SUBMARINE HULL
STRUCTURES PROVIDING
ACOUSTICALLY ISOLATED HULL
OPENINGS; filed 30 June 1994;
patented 14 February 1995.

Patent 5,390,154: COHERENT
INTEGRATOR,; filed 14 July 1983;
patented 14 February 1995.

Patent 5,390,203: METHOD OF
LOCKING LASER WAVELENGTH TO
AN ATOMIC TRANSITION; filed 13
June 1994; patented 14 February 1995.

Patent 5,390,548: ELECTRODE ARRAY
ELECTROMAGNETIC
VELOCIMETER,; filed 18 March 1993;
patented 21 February 1995.

Patent 5,390,581: MARKER BEACON
CASE; filed 23 March 1994; patented
21 February 1995.

Patent 5,390,619: WATER EXPANDED
COMPRESSED SPONGE CABLE
FAIRING,; filed 25 August 1993;
patented 21 February 1995.

Patent 5,391,914: DIAMOND
MULTILAYER MULTICHIP MODULE
SUBSTRATE; filed 16 March 1994;
patented 21 February 1995.

Patent 5,392,256: MAGNETO-
ACOUSTIC SIGNAL CONDITIONER,;
filed 4 October 1993; patented 21
February 1995.

Patent 5,392,258: UNDERWATER
ACOUSTIC INTENSITY PROBE; filed
12 October 1993; patented 21
February 1995.

Patent 5,392,370: MULTI-CHANNEL
FIBER OPTIC ROTATABLE
INTERCONNECTION SYSTEM,; filed
21 April 1994; patented 21 February
1995.

Patent 5,392,881: DEVICE FOR
DAMPENING VIBRATORY MOTION;
filed 6 October 1993; patented 28
February 1995.

Patent 5,393,016: ENERGY
ABSORPTION DEVICE FOR SHOCK
LOADING; filed 30 June 1993;
patented 28 February 1995.

Patent 5,394,151: APPARATUS AND
METHOD FOR PRODUCING THREE-
DIMENSIONAL IMAGES; filed 30
September 1993; patented 28
February 1995.

Patent 5,394,378: HYDROPHONE
TRANSDUCTION MECHANISM; filed
21 June 1993; patented 28 February
1995.

Patent 5,394,493: FIBER-OPTIC
BUNDLE AND COLLIMATOR
ASSEMBLY; filed 8 August 1994;
patented 28 February 1995.

Patent 5,395,568: FEEDBACK-
CONTROLLED OXYGEN
REGULATION SYSTEM FOR
BENTHIC FLUX CHAMBERS AND
METHOD FOR MAINTAINING A
CONSTANT VOLUME OF OXYGEN
THEREFOR; filed 3 December 1993;
patented 7 March 1995.

Patent 5,396,166: FIBER-OPTIC
INTERFEROMETRIC ELECTRIC
FIELD AND VOLTAGE SENSOR
UTILIZING AN ELECTROSTRICTIVE
TRANSDUCER,; filed 28 August 1992;
patented 7 March 1995.

Patent 5,396,811: FLUID
DYNAMOMETER HAVING FLUID
CHARACTERISTIC POWER
ABSORPTION ADJUSTMENT
CAPABILITY; filed 29 March 1993;
patented 14 March 1995.

Patent 5,396,830: ORTHOGONAL LINE
DEPLOYMENT DEVICE; filed 17 June
1994; patented 14 March 1995.

Patent 5,396,855: UNDERWATER
VEHICLE TAILCONE ASSEMBLY;
filed 30 June 1994; patented 14 March
1995.

Patent 5,396,859: SYSTEM FOR
EFFECTING UNDERWATER
COUPLING OF OPTICAL FIBER
CABLES CHARACTERIZED BY A
NOVEL V-PROBE CABLE CAPTURE
MECHANISM,; filed 13 September
1993; patented 14 March 1995.

Patent 5,397,447: ELECTRIFIED
MICROHETEROGENEQUS
CATALYSIS; filed 24 November 1993;
patented 14 March 1995.

Patent 5,397,953: STATOR FOR DISC
TYPE ELECTRIC MOTOR,; filed 17
November 1993; patented 14 March
1995.

Patent 5,398,214: PRESSURE
RESPONSIVE CLASP; filed 2 March
1981; patented 14 March 1995.

Patent 5,398,239: CROSSPOINT
ANALOG DATA SELECTOR,; filed 8
December 1993; patented 14 March
1995.

Patent 5,398,587: GAS-PROPELLED
LINE DEPLOYMENT SYSTEM,; filed
23 March 1994; patented 21 March
1995.

Patent 5,398,636: SYSTEM FOR
EFFECTING UNDERWATER
COUPLING OF OPTICAL FIBER
CABLES CHARACTERIZED BY A
NOVEL LATERAL ARM CABLE
CAPTURE MECHANISM; filed 13
September 1993; patented 21 March
1995.

Patent 5,399,388: METHOD OF
FORMING THIN FILMS ON
SUBSTRATES AT LOW
TEMPERATURES; filed 28 February
1994, patented 21 March 1995.

Patent 5,399,444: ENCAPSULATED
DRY ELECTROLYTE COMPOSITION
FOR TIME RELEASE INTO A
SOLUTE; filed 30 September 1993;
patented 21 March 1995.

Patent 5,400,296: ACOUSTIC
ATTENUATION AND VIBRATION
DAMPING MATERIALS; filed 25
January 1994; patented 21 March
1995.

Patent 5,4,00,422; TECHNIQUE TO
PREPARE HIGH-REFLECTANCE
OPTICAL FIBER BRAGG GRATINGS
WITH SINGLE EXPOSURE IN-LINE
ON FIBER DRAW TOWER; filed 21
January 1993; patented 21 March
1995.

Patent 5,400,429: METHOD FOR
MAKING FIBER-OPTIC BUNDLE
COLLIMATOR ASSEMBLY; filed 8
August 1994; patented 21 March
1995.
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Patent 5,402,131: DETECTION OF
RADAR TARGETS USING HIGHER-
ORDER STATISTICS,; filed 28
September 1993; patented 28 March
1995.

Patent 5,402,317: METHOD AND
MEANS FOR ISOLATING
EQUIPMENT FROM SHOCK LOADS;
filed 29 December 1993; patented 28
March 1995.

Patent 5,402,335: TWO-STEP METHOD
CONSTRUCTING LARGE-AREA
FACILITIES AND SMALL-AREA
INTRAFACILITIES EQUIPMENTS
OPTIMIZED BY USER POPULATION
DENSITY; filed 24 September 1992;
patented 28 March 1995.

Patent 5,402,393: NON-INVASIVE
ACOUSTIC VELOCIMETRIC
APPARATUS AND METHOD; filed 14
March 1994; patented 28 March 1995.

[FR Doc. 95-18350 Filed 7-25-95; 8:45 am]

BILLING CODE 3810-FF-M

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.

ACTION: Notice of proposed information
collection requests.

SUMMARY: The Director, Information
Resources Group, invites comments on
the proposed information collection
requests as required by the Paperwork
Reduction Act of 1980.

DATES: Interested persons are invited to
submit comments on or before August
25, 1995.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Dan Chenok: Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 3208, New Executive
Office Building, Washington, DC 20503.
Requests for copies of the proposed
information collection requests should
be addressed to Patrick J. Sherrill,
Department of Education, 600
Independence Avenue, SW., Room
5624, Regional Office Building 3,
Washington, DC 20202-4651.

FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherrill (202) 708—9915.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.
SUPPLEMENTARY INFORMATION: Section
3517 of the Paperwork Reduction Act of
1980 (44 U.S. Chapter 35) requires that

the Office of Management and Budget
(OMB) provide interested Federal
agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Director of the
Information Resources Group, publishes
this notice containing proposed
information collection requests prior to
submission of these requests to OMB.
Each proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., hew, revision, extension, existing
or reinstatement; (2) Title; (3) Frequency
of collection; (4) The affected public; (5)
Reporting burden; and/or (6)
Recordkeeping burden; and (7) Abstract.
OMB invites public comment at the
address specified above. Copies of the
requests are available from Patrick J.
Sherrill at the address specified above.

Dated: July 20, 1995.
Gloria Parker,
Director, Information Resources Group.

Office of Postsecondary Education

Type of Review: Expedited.

Title: Higher Education Collaboration
Between the United States and the
Program Community (A Special Focus
Competition of the Fund for the
Improvement of Postsecondary
Education)

Frequency: Annually.

Affected Public: Not for profit
institutions.

Reporting Burden:

Responses: 300.

Burden Hours: 6000.

Recordkeeping Burden:

Recordkeepers: 0.

Burden Hours: 0.

Abstract: The Higher Education
Collaboration Between the United
States and the European Community
is an experimental program that will
support new types of cooperation and
exchange between institutions of
higher education in the U.S. and
counterparts in the member states of
the European Community through
awarding of grants.

Additional Information: Clearance for
this information collection is requested
by August 14, 1995. An expedited
review is requested to allow enough
time to make grant awards for this year.
[FR Doc. 95-18305 Filed 7—25-95; 8:45 am]
BILLING CODE 4000-01-M

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.

ACTION: Notice of proposed information
collection requests.

SUMMARY: The Director, Information
Resources Group, invites comments on
proposed information collection
requests as required by the Paperwork
Reduction Act of 1980.

DATES: An expedited review has been
requested in accordance with the Act,
since allowing for the normal review
period would adversely affect the public
interest. Approval by the Office of
Management and Budget (OMB) has
been requested by August 18, 1995.
ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Dan Chenok, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street NW., Room 3208, New Executive
Office Building, Washington, D.C.
20503. Requests for copies of the
proposed information collection request
should be addressed to Patrick J.
Sherrill, Department of Education, 600
Independence Avenue, SW., Room
5624, Regional Office Building 3,
Washington, D.C. 20202-4651.

FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherrill, (202) 708-9915.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.
SUPPLEMENTARY INFORMATION: Section
3517 of the Paperwork Reduction Act of
1980 (44 U.S.C. Chapter 3517) requires
that the Director of OMB provide
interested Federal agencies and persons
an early opportunity to comment on
information collection requests. OMB
may amend or waive the requirement
for public consultation to the extent that
public participation in the approval
process would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations.

The Director, Information Resources
Group, publishes this notice with the
attached proposed information
collection request prior to submission of
this request to OMB. This notice
contains the following information: (1)
Type of review requested, e.g.,
expedited; (2) Title; (3) Abstract; (4)
Additional Information; (5) Frequency
of collection; (6) Affected public; and (7)
Reporting and/or Recordkeeping
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burden. Because an expedited review
has been requested, a description of the
information to be collected is also
included as an attachment to this notice.

Dated: July 20, 1995.
Gloria Parker,
Director, Information Resources Group.

Office of Postsecondary Education

Type of Review: Expedited.

Title: Application for the Training
Program for Federal TRIO Programs.

Frequency: Biennially.

Affected Public: Not for profit
institutions.

Reporting Burden:

Responses: 60.
Burden Hours: 2,040.

Recordkeeping Burden:
Recordkeepers: 0.
Burden Hours: 0.

Abstract: The Training Program will
provide training to staff and
leadership personnel employed or
preparing for employment in projects
designed to identify individuals from
disadvantaged backgrounds, prepare
them for a program of postsecondary
education and provide special
services for such students pursuing
programs in postsecondary education.
The Department will use the
information to make grant awards.
Additional Information: Clearance for

this information collection is requested

by August 18, 1995. An expedited
review is requested to meet the schedule
for Fiscal Year 1996 funding. To obtain

a copy of this application for your

review and comment, please call (202)

708-4804.

[FR Doc. 95-18306 Filed 7-25-95; 8:45 am]

BILLING CODE 4000-01-M

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.

ACTION: Notice of proposed information
collection requests.

SUMMARY: The Director, Information
Resources Group, invites comments on
proposed information collection
requests as required by the Paperwork
Reduction Act of 1980.

DATES: An expedited review has been
requested in accordance with the Act,
since allowing for the normal review
period would adversely affect the public
interest. Approval by the Office of
Management and Budget (OMB) has
been requested by July 31, 1995.
ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Dan Chenok, Desk Officer,

Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 3208, New Executive
Office Building, Washington, D.C.
20503. Requests for copies of the
proposed information collection request
should be addressed to Patrick J.
Sherrill, Department of Education, 600
Independence Avenue, SW., Room
5624, Regional Office Building 3,
Washington, D.C. 20202—4651.

FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherrill, (202) 708-9915.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. to 8 p.m., Eastern time,
Monday through Friday.
SUPPLEMENTARY INFORMATION: Section
3517 of the Paperwork Reduction Act of
1980 (44 U.S.C. Chapter 3517) requires
that the Director of OMB provide
interested Federal agencies and persons
an early opportunity to comment on
information collection requests. OMB
may amend or waive the requirement
for public consultation to the extent that
public participation in the approval
process would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency'’s ability to perform its
statutory obligations.

The Director, Information Resources
Group, publishes this notice with the
attached proposed information
collection request prior to submission of
this request to OMB. This notice
contains the following information: (1)
Type of review requested, e.g.,
expedited; (2) Title; (3) Abstract; (4)
Additional Information; (5) Frequency
of collection; (6) Affected public; and (7)
Reporting and/or Recordkeeping
burden. Because an expedited review
has been requested, a description of the
information to be collected is also
included as an attachment to this notice.

Dated: July 20, 1995.
Gloria Parker,
Director, Information Resources Group.

Office of Postsecondary Education

Type of Review: Expedited.

Title: Notice Inviting Applications for
Participation in the Quality Assurance
Program.

Frequency: One Time.

Affected Public: Business or other for-
profit; and Not for profit institutions.

Reporting Burden:

Responses: 400.
Burden Hours: 